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Plaintiffs Pro se
Carl Eric Owen and Anita R. Owen
276N 125W
Rupert, Idaho 83350
Phone:208-430-3206

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

CARLE. OWEN and ANITA R. OWEN,
Plaintiffs,
vs.
DERIK L. SMITH and JESSICA R.
SMITH,
Defendants.

l
CASE NO. CV34-18-756
)
) Plaintiffs Response in Opposition to
) Defendants November 13, 2018 "Notice of
) Hearing
I

) November 16, 2018

)
)

PLAINTIFFS OPPOSITION TO DEFENDANTS NOTICE OF HEARING

1. COMES NOW Plaintiffs, hereafter Owens and opposes Defendants scheduling a

hearing for Monday, December 3, 2018 for the following reasons:
a. Defendants have already discussed the issue for the hearing in a motion on November
8, 2018 to which Owens filed a response in opposition on November 9, 2018. Not every motion
made to the court necessitates a hearing. The Court has not yet ruled on Defendants motion or
Owens opposition request.
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b. The Court has already scheduled a hearing for December 17, 2018 to discuss
progress on mediation or progress on settlement attempts. To date, Defendants attorney has
rebuffed Owens offers to meet and discuss the issues in the Complaint. Any concerns
Defendants have regarding their November 8, 2018 motion could be addressed at the scheduled
December 17, 2018 scheduled hearing rather than have two hearings in December so close
together.
c. Defendants have holiday travel plans which they have already rescheduled in order
to attend the scheduled December 17, 2018 hearing.
d. Owens believe that Defendants are manipulating the Court system to delay a trial on
the issues and merits addressed in the Complaint. The issues at hand are Trespassing of
Defendant Derik Smith while the property dispute was ongoing , taking matters into his own
hands, building a hostile barbed wire fence through Owens front yard and damages caused by
his trespassing and taking of Owens real and personal property. Both parties had agreed to
adjudicate the dispute through the Courts but Defendants engaged in aggressive self help
instead of having the dispute settled by adjudication.
e. Judicial efficiency is not served by Defendants scheduling frequent hearings on
motions that do not address the Complaint issues and seek to obfuscate and delay the case
proceeding to a speedy trial on the merits. Defendants attorney is skilled at legal maneuvering
and delaying while Owens have an urgent need to resolve the dispute and get the hostile barbed
wire fence removed from their front yard . Defendants have admitted in filings that Defendants
legal description and survey degrees and coordinates differ from Owens legal description and
survey degrees and coordinates. One or ten surveys will not change Owens legal property
description that has been recorded since 1978. Defendants survey of March 23, 2018 was a
perfunctory survey ordered by the Real Estate Company of Westerra to close a real estate
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transaction and has a disclaimer on the face of the survey that offers no strength to Defendants
position and claims of Owens property. Defendants did not even own their property when the
survey they are relying on was performed. No amount of surveys can resolve the fact that
Defendant ignored No Trespassing signs while knowing that the boundary dispute initiated by
Defendants was still in dispute and destined for adjudication. No amount of surveys can
resolve the damages by Defendants fencing off Owens front yard and taking of their personal
and real property and then threatening to dispose of Owens personal property enclosed by their
hostile barbed wire fence.

2. Owens respectfully requests that Defendants Motion of November 8, 2018 be denied and
that the December third hearing scheduled by Defendants be cancelled. In the alternative if the
Court sees fit to allow Defendants a hearing that it be combined with the scheduled December
17 , 2018 hearing. December is a holiday month and Defendants have provided no urgency to
justify two hearings in close proximity and cause a second rescheduling of Owens holiday
travel plans at this late date

Respectfully submitted,

C~£.&vi~ ~~~
Carl E. Owen and Anita R. Owen
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CERTIFICATE OF MAILING
I hereby certify that on the 16th day of November, 2018, I served a true and correct copy
of Plaintiffs response to Defendants Notice of Hearing via First Class Mail upon:
Donald J. Chisholm, Esquire Chisholm
Law Office 223 East Main Street P.O.
Box 1118 Burley, Idaho 83318
Telephone: (208)678-9181 Fax:
(208)878-4998 Email:
chisholm@pmt.org ISB # 1134

Carl E. Owen and Anita R. Owen
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Filed: 11/27/2018 11:44:56
Fifth Judicial District, Minidoka County
Tonya Page, Clerk of the Court
By: Deputy Clerk - Juarez, Ilse

Carl E. Owen and Anita R. Owen
276N 125W
PO Box 723
Rupert, Idaho 83350
Tel: 208-430-3206
email: carleowen@gmai l.com

IN THE DISTRICT COURT FOR THE FIFTH JUDICIAL DISTRICT
FOR THE STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA
) Case. No. CV 34-18-756
)
)
) JOINDER ORDER
)
)
)
)
)
)
) November 27, 2018
)
)

Carl E. Owen and Anita R. Owen
(Husband and Wife) Pro Se
Plaintiffs,

v.
Derik L. Smith and Jessica R. Smith
(Husband and Wife)
Defendants.

PROPOSED ORDER

This matter came before the Court on Plaintiffs motion for joinder of a party. It is
ORDERED that :

1
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Northwest Farm Credit Services
1408 Pomerelle Avenue, Suite B
Burley, ID 83318
is joined as a defendant in this case. The case caption shall name both parties.
Date:

Signed: 12/3/2018 03:54 PM

------------Judge
Fifth Judicial District of the State of Idaho in
and for Minidoka County

2
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CERTIFICATE OF SERVICE

We certify that the a copy of the above Proposed Order was served on November 27, 2018
to the following:

Defendants Attorney via first class mail.
Donald J. Chisholm
223 East Main Street
Burley, Idaho 83318

Via Hand Delivery
Northwest Farm Credit Services
1408 Pomerelle A venue, Suite B
Burley, ID 83318

c~~e____a~t-~
Carl E. Owen

and

Anita R. Owen November 27, 2018

3
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Filed: 12/04/2018 09:03:07
Fifth Judicial District, Minidoka County
Tonya Page, Clerk of the Court
By: Deputy Clerk -Juarez, Ilse

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

CARL OWEN, ANITA OWEN,
Plaintiffs,
Case No. CV34-18-00756
vs.
DERIK SMITH, JESSICA SMITH,

ORDER DENYING MOTION FOR
SURVEY WITHOUT PREJUDICE AND
ORDER OF MEDIATION

Defendant.

After hearing the arguments of the parties, and for the reasons stated at the hearing held on
December 3, 2018, this Court hereby holds that the Defendant's motion to order a survey on
Plaintiffs property as it has been proposed is denied without prejudice.
Furthermore, the Court orders mediation. Ted Booth is appointed as mediator to decide what is
helpful and necessary for the case. Particularly, the issue of a survey of the Plaintiffs property is
to be discussed in mediation, including any details regarding the substance of the issue, when
such a survey is to be had, how it is to be done, and who will conduct it. Mediation is to be
completed by January 30th, 2019.
If a further order is needed from this Court to accomplish the goals of mediation, a motion must
be made.
IT IS SO ORDERED
Signed: 12/3/2018 03:54 PM

Dated: _ _ _ _ _ _ _ _ _ _ __
Signed:

~~

Jonathan Brody, DistrictJutlge
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CERTIFICATE OF SERVICE

I,
Ilse Juarz
, Deputy Clerk for the County of Minidoka, do
hereby certify that on the _ _ _ day of signed: 12131201a 04:12 PM
, 2018, I filed the original and
caused to be served a true and correct copy of the above and foregoing document: ORDER
DENYING MOTION FOR SURVEY WITHOUT PREJUDICE AND ORDER OF
MEDIATION to each of the persons as listed below:
Carl E Owen
carleowen@gmail.com
PO Box 723
276 N 125 W
Rupert ID 83350

[ ] Bymail
[ ✓] By e-mail
[ ] By fax (number) #_
[ ] By personal delivery
[ ] Overnight delivery/FedEx
[ ] Courthouse box

Anita Rose Owen
PO Box 723
Rupert ID 83350

[ ✓ ] By mail
[ ] By e-mail
[ ] By fax (number) #_

Ted Booth
tbooth@idcourts.net

l✓ ]Bye-mail

Donald J Chisholm
chisholm@pmt.org
PO Box 1118
Burley ID 83318

[ ] Bymail
l✓] By e-mail
[ ] By fax (number) #_
[ ] By personal delivery
[ ] Overnight delivery/FedEx
[ ] Courthouse box
Tonya Page
Clerk of the District Court
Minidoka County, Idaho

By_~-~-~-·---+r~--Deputy Clerk
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IN THE DISTRICT COURT OF THE
5ffl JUDICIAL DISTRICT
MINIDOKA COUNTY, IDAHO
On: 12/24/201811:40 AM
Tonya Page
CLERK OF THE DISTRICT COURT
Filed By:_f.-7

Plaintiffs Pro se
Carl Eric Owen and Anita R. Owen
276Nl25W
Rupert, Idaho 83350
Phone:208-430-3206

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

CARLE. OWEN and ANITA R.
OWEN, Plaintiffs,

) CASE NO. CV34-18-756
)
)

vs.
DERIK L. SMITH and JESSICA R.
SMITH, Defendants et al.

I MOTION FOR ORDER REQUIRING SURVEY
) OF DEFENDANTS AND PLAINTIFFS PROPERTY
)IN DISPUTE
)
) DECEMBER 24, 2018
)

COMES NOW Plaintiffs and moves for an Order requiring Defendants and Plaintiffs to
have a joint or individual survey of both properties in dispute to determine the correct
boundaries based on a survey performed by an independent certified surveyor in
accordance with State laws and Professional Standards and Ethics. The survey(s) must
research and consider the history of prior legal descriptions, deeds and legal descriptions
recorded and on file for both properties.
1. Said survey should be an Independent survey by a licensed and certified surveyor that
has not conducted a prior survey of either party's property. Currently, both prior surveys
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and legal descriptions of the Parties properties differ and are in dispute whereas prior to
March 23, 2018 the legal description of the southern boundary of both properties were in
agreement for decades. The survey conducted on March 23, 2018 with an extensive
disclaimer came up with different survey bearings to def"me a different southern
boundary between the two properties in dispute.
2. An independent surveyor can determine, without bias or conflict of interest, the
correct legal descriptions of both properties in dispute. This survey cost could be split
evenly or proportionally between the parties to resolve one of the issues in the above
entitled case where the Defendants and the Court have expressed concern. The joint or
individual surveys results can be entered into the Court record and the case can proceed
to trial on the remaining issues cited in the complaint.
3. Defendants, in a prior motion, have previously offered to pay for Plaintiffs property to
be surveyed; but a more fair and equitable option would be to have each party pay their
portion for a joint survey of both properties or for each party to pay proportionally the
cost of a joint survey. Both properties are in dispute. Plaintiffs property consists of 3.09
acres (12.7%) of the combined acreage in dispute. and Defendants property consists of
27.48 acres (87.3%) of the combined acreage in dispute. A joint survey would more likely
correctly identify the property boundaries in dispute than two separate surveys by the
parties and be less expensive than two separate surveys. Two separate surveys by
different surveyon might result in disagreement and still not resolve the disputed
boundary between the two properties.
4. In the interest of judicial efficiency, costs to each party, and to resolve a major concern
of Defendants and the Court, Plaintiffs will agree to pay 50% of the independent survey
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cost of a combined property survey so that the Court can enter that result in the record
and schedule trial on the remaining issues of the above entitled complaint. A joint
survey would settle the dispute between where the disputed boundary is from a survey
standpoint. A separate survey for each property might result in a situation of dueling
surveys and further litigation. Plaintiffs reserve their claim of an agreed upon boundary
based on over 40 years of possession, maintenance and use.

Dated this 24th day of December, 2018

C~t {;),,H--~(ffe l

/,;,1H/ll

Carl E. Owen and Anita R. Owen
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CERTIFICATE OF SERVICE
I hereby certify that on the 24th day of December, 2018, I served a true and correct copy
of Plaintiffs Motion for Court Order via First Class Mail upon:
Donald J. Chisholm, Esquire Chisholm
Law Office 223 East Main Street P.O.
Box 1118 Burley, Idaho 83318
Telephone: (208)678-9181 Fax:
(208)878-4998 Email:
chisholm@pmt.org ISB # 1134

Northwest Fann Credit Services
1408 Pomerelle Avenue, Suite B
Burley, ID 83318

0~I: o..i~ U,ul;J:,, i_ {;wutc
\!ar1 E. Owen and Anita R. Owen December 24, 2018
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Filed: 01/03/2019 13:26:55
Fifth Judicial District, Minidoka County
Tonya Page, Clerk of the Court
By: Deputy Clerk - Juarez, Ilse

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA
)
)
)
Plaintiffs,
)
)
vs.
)
DERIK SMITH, JESSICA SMITH )
)
)
Defendants.
)
CARL OWEN, ANITA OWEN

Case No. CV34-18-00756
REPORT OF MEDIATOR RE:
SETTLEMENT CONFERENCE HELD
ON DECEMBER 20, 2018

On December 3, 2018, Judge Brody issued an Order Denying Motion/or Survey without

Prejudice and Order of Mediation in the above-captioned case. The Order appointed the
undersigned as mediator and ordered the parties to participate in mediation. In particular, the
parties were ordered to discuss the issues regarding obtaining a survey of the Plaintiffs' real
property.
On December 20, 2018, the parties and the mediator met for several hours at the
Minidoka County Courthouse. In attendance were Theodore Booth, Carl Owen, Anita Owen,
Derik Smith, Jessica Smith, and Don Chisholm. During the settlement conference the parties
discussed the survey issue as well as other issues. The parties participated in the mediation in
good faith. No agreement was reached.

Dated - - - - - - -

~~

Theodore R. Booth
Mediator

REPORT OF MEDIATOR RE: SETTLEMENT CONFERENCE HELD ON DECEMBER 20, 2018
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Filed: 01/14/2019 10:43:20
Fifth Judicial District, Minidoka County
Tonya Page, Clerk of the Court
By: Deputy Clerk - Juarez, Ilse

Donald J. Chisholm, Esquire
Chisholm Law Office
223 East Main Street
P.O. Box 1118
Burley, Idaho 83318
Telephone: ( 2 08) 67 8-9181
Fax: (208) 878-4998
Email: chisholm@pmt.org
ISB # 1134
Attorney for Defendants

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

CASE NO. CV34-18-756

CARLE. OWEN and ANITA R.
OWEN,
Plaintiffs,

OBJECTION TO MOTION OF
PLAINTIFFS FOR SURVEY
AND RENEWAL OF MOTION TO
ALLOW DEFENDANTS TO SURVEY
PLAINTIFFS' PROPERTY

vs.
DERIK L. SMITH and JESSICA R.
SMITH,
Defendants.

Defendants object to the Motion of Plaintiffs to have the
properties

of

the

Plaintiffs

and

the

Defendants

surveyed.

Defendants' property was surveyed by Desert West Land Surveys, a
well-respected survey firm, prior to the time Defendants purchased
their property.

Defendants are confident in the accuracy of the

Desert West Land Survey.
Plaintiffs refused to allow Defendants to have Plaintiffs'
property surveyed.

Defendants filed a motion for an order to

OBJECTION AND RENEW AL - PAGE 1

Page 233

allow Defendants to have the property of the Plaintiffs surveyed to
determine whether a survey of Plaintiffs' property using correct
survey procedures would disclose a discrepancy between the location
of the South boundary of the Owens' property under the 2018 survey
of Defendants' property and a new survey of Plaintiffs' property
using current technology.
of the survey,

Defendants offered to advance the cost

reserving the right to ask that the cost of the

survey be reimbursed to Defendants at the conclusion of the case.
Plaintiffs filed written objections to the Defendants motion
for survey of Plaintiffs' property.
that they are on a

Among other things, they claim

fixed income and cannot afford the risk of

having to pay for having their property surveyed.

They made a

spurious argument that the Southeast corner of the property is
approximately 23 feet South of the surveyed Southeast corner under
the 2018 survey based on the fact that they measured their East
boundary from the center of the B-1 canal and found that the length
of their East boundary is approximately 153 feet rather than 174.93
feet

(rec 176.6').
The

Court

denied

Defendants'

Motion without

prejudice and

ordered the parties to mediate.
After approximately 6 hours of mediation in which the survey
issues were

thoroughly discussed,

Plaintiffs declined to allow

Defendants to have Plaintiffs' property surveyed.

They have now

filed a motion to have both properties surveyed.

The estimated
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cost according to Plaintiffs will be $3,000.00 or more.

Plaintiffs

have alternate proposals for sharing the cost of such surveys.
Defendants should not be required to participate in payment for the
survey suggested by Plaintiffs.
There is no reason for another survey of Defendants' property,
unless the 2018 survey of Defendants' property shows a different
location for the South boundary of Plaintiffs' property than a new
survey of Plaintiffs' property.
Trevor
Defendants

Reno,
that

the

there

surveyor
is

no

for

the

2018

survey,

discrepancy between

the

advised
Southeast

corner of Plaintiffs' property between the 1978 survey and the 2018
survey.

He said there was only approximately 1.1 foot difference

from the North to South at the West end of the common boundary
between the

two

surveys.

Trevor Reno would charge

$600.00 to $700.00 to survey Plaintiffs' property.

Defendants

The 3.8 foot

difference in the length of Owens' south boundary is not an issue
between Plaintiffs and Defendants.

The 3.8 feet is either in the

county road right of way west of the 16 th center corner of the NE¼
of Section 7 or in the property of Mike Child east of Plaintiffs'
property.
There have been more than 6 surveys since 1993 which accepted
the location of the 16th center section corner
Section 7 used by the Desert West 2018 survey.

for the NE¼ of

None have used the

location used by the 1978 survey, and no one has found the PK nail

OBJECTION AND RENEWAL- PAGE 3
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the

197 8 surveyor indicated he had installed to mark the

16th

center section corner.
Defendants understand why Plaintiffs might be suspicious of a
survey of their property by Desert West Land Surveys.

Defendants

are not asking them to stipulate to the accuracy of such a survey.
Plaintiffs are free to have a professional surveyor survey their
own property at their expense.

Under the Rules of Professional

Responsibility of Surveyors, if there is a discrepancy between the
Desert

West

Plaintiffs'
consult

survey

of

Defendants'

property

property by another surveyor,

with one

another to

resolve

the

and

a

survey

of

surveyors are to

the discrepancies,

if any

occur.
If

the

Defendants'
expense.

conflict

cannot

be

property and their
Defendants

are

resolved,

Plaintiffs

own property

confident

that

can

surveyed at

there

will

not

have
their
be

a

conflict regarding the common boundary between their 2018 survey of
the boundary and a new survey.

Defendants should not be required

to incur the cost of a new survey of their property if a conflict
is not discovered by a new survey of Plaintiffs' property by Desert
West or a surveyor chosen and paid for by Plaintiffs.

Defendants

believe Trevor Reno has the integrity to admit that there is an
error in his 2018 survey of Defendants' property if he discovers
and

error

in

that

survey

based

on

property.

OBJECTION AND RENEWAL - PAGE 4
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his

survey

of

Plaintiffs'

As prose litigants Plaintiffs are causing Defendants to incur
legal expenses unnecessarily.

Their Motion for an unnecessarily

expensive survey of both parcels appears to be made in furtherance
of Plaintiffs' strategy to inflict economic harm on the Defendants
by increasing the cost of litigation to the Defendants. Plaintiffs
have been repeatedly advised to obtain their own legal counsel, but
they refused to do so while using the judicial system to inflict
economic damage on the Defendants, at least on a temporary basis.
Defendants respectfully request that the Plaintiffs' Motion be
denied.
allowed

Defendants hereby renew their motion that Defendants be
to

have

Desert

West

Land

Surveys

survey

Plaintiffs'

property which was denied December 3, 2018.

Dated this

7+--

day of January, 2019.

[) 1f\A_,J.AA

t~~

Don~holm
Attorney for Defendants
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CERTIFICATE OF MAILING

I

hereby certify that on the

day of January,

2019, I served a true and correct copy of the foregoing OBJECTION
TO MOTION OF PLAINTIFFS AND RENEWAL OF MOTION upon:
Carl E. Owen and Anita R. Owen
276 North 125 West
Rupert, Idaho 83350
Email: carleowen@gmail.com
Attorney(s) of record in the above-entitled matter, by mailing a
copy thereof in the United States mail, postage prepaid by first
class mail, in an envelope addressed to said person(s) at the
foregoing address(es) and by email.

Donaict J.

OBJECTION AND RENEW AL - PAGE 6
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Filed:01/15/2019 08:40:26
Fifth Judicial District, Minidoka County
Tonya Page, Clerk of the Court
By: Deputy Clerk -Juarez, Ilse

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

Carl Owen, Anita Owen
Plaintiff,
vs.
Derik Smith, Jessica Smith
Defendant.

Case No. CV34-18-00756
Voluntary Disqualification
Idaho Rules of Civil Procedure 40(c)

I voluntarily disqualify myself from any further proceedings in this case pursuant to Idaho Rules
of Civil Procedure 40(c) and request reassignment of this case.
Signed: 1/14/2019 03:03 PM

Date: 1/14/2019
Judge Jonathan P. Brody

Voluntary Disqualification (Civil) (October 30, 2017)
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CERTIFICATE OF SERVICE
I certify that on this date, I served a copy of the attached to:

Carl E Owen
Anita Rose Owen
Donald J. Chisholm

carleowen@gmail.com
chisholm@pmt.org

[X]
[X]
[X]
[X]

E-mail
E-mail
E-mail
E-mail

Carl E Owen; Anita Rose Owen

[
[
[
[

]
]
]
]

By E-mail
[ ] By mail
By fax (number)
By overnight delivery/Fed Ex
By personal delivery

Derik L Smith
914 9th Street
Rupert ID 83350

[
[
[
[

]
]
]
]

By E-mail
[✓: By mail
By fax (number)
By overnight delivery/Fed Ex
By personal delivery

~ By Email

Shelli Tubbs
stubbs@co.twin-falls.id.us

J~-·-~.,____Y;J-_t_ __
By: _ _ _ _
Deputy Clerk Signed: 1/15/2019 08:41 AM

Dated: 1/14/2019

Voluntary Disqualification (Civil) (October 30, 2017)
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Filed: January 14, 2019 at 3:30 PM
Fifth Judicial District, Minidoka County
By:

IlMvJ l.,,{,(il,fl'~ Deputy Clerk

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA
Carl Owen, Anita Owen
Plaintiff,
vs.
Derik Smith, Jessica Smith
Defendant.

Case No. CV34-18-00756

JUDGE: Brody, Jonathan P.

DATE: January 14, 2019

CLERK: Ilse Juarez

LOCATION: District Courtroom 1

HEARING TYPE: Motion Hearing

COURT REPORTER: Becky Martin

Court Minutes

Parties:

Carl E Owen; Anita Rose
Owen

Attorney:

Pro sei

Derik L Smith; Jessica R
Smith

Attorney:

Donald J. Chisholm; Donald J. Chisholm

Hearing Start Time: 10:06 AM
Journal Entries:
-10:06 Court calls case: Mr. Chisholm present with defendant and plaintiff as pro sei, Inquires
about motion to parties.
-Mr. Owen: comments about motion, ask that both properties be surveyed.
-Court inquires: asks defendant about survey and motion
-10:09 Mr. Chisholm, Answers to the court about the survey, references to result of mediation.
-10:12 Court comments: inquires about what could be the procedure to have the survey done.
- Mr. Chisholm: comments about the survey
-10: 13 Court Inquires: sounds like there is no agreement between the parties, asks plaintiff
about opinion.
- Mr. Owen Replies to the court, looking to resolve issue
-Court comments: mediation didn't solve anything, didn't see opposition to the motion filed.
-10: 16 Mr. Owen: responds to Mr. Chisholm, willing to get joint land survey.
-Court Inquires: How do parties resolve the matter?
-Mr. Owen: answers to the court, discovery will clarify some issues
-10:22 Court Comments: Anything else?
- Mr. Owen: Comments to the court about cost of survey
-Mr. Chisholm: responds to plaintiff about cost of survey, expresses concern
-10:25 Court comments: replies to defendant about concerns, explains intent of the court
-10:28 Mr. Owen, Comments to the court
- Mr. Chisholm: Comments about previous hearing
- 10:31 Court goes into recess
-10:48 Court comes back from recess
-Court Comments: have not reviewed document, did not make it onto our system,discusses
1

COURT MINUTES
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whether judge should remain on case or not, references to rule of bias, rule of judicial conduct,
will recuse from case, case will be reassigned.
Recess: 10:56

COURT MINUTES

2
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Filed: 01/22/2019 16:18:09
Fifth Judicial District, Minidoka County
Tonya Page, Clerk of the Court
By: Deputy Clerk -Juarez, Ilse

Filed: 01/22/2019 16:18:12
Fifth Judicial District, Minidoka County
Tonya Page, Clerk of the Court
By: Deputy Clerk - Juarez, Ilse

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

Carl Owen, Anita Owen
Plaintiff,
vs.
Derik Smith, Jessica Smith
Defendant.

Case No. CV34-18-00756
Order of Assignment by Administrative
District Judge
Event Code: ORAA

The above-entitled is assigned to the Honorable Michael P. Tribe, District Judge for all further
proceedings.

IT IS SO ORDERED.
Dated: 22 January 2019
Eric J. Wildman
Administrative Judge
Fifth Judicial District

•

Order of Assignment by Administrative District Judge - cv CR FL PR (OR26) (Appv.02.23.16)
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CERTIFICATE OF SERVICE

I certify that on this day I served a copy of the attached to:
Carl E Owen
Anita Rose Owen
Donald J. Chisholm

carleowen@gmail.com

[X] By E-mail

chisholm@pmt.org

[X] By E-mail

l~ By E-mail [ ] By mail
[ ] By fax (number)
[ ] By overnight delivery / FedEx
[ ] By personal delivery

Donald J Chisholm
PO Box 1118
Burley ID 83318

Tonya Page
Clerk of the Court
Signed:
_ 1/22/2019
_ _04:18
_ PM
Dated: _

By:

~lfu-t j:>-W1..V:.;rDeputy Clerk

Order of Assignment by Administrative District Judge - cv CR FL PR (OR26) (Appv.02 .23.16)
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Filed: February 04, 2019 at 11 :54 AM
Fifth Judicial District, Minidoka County
By:

I4e,J UCLV~ Deputy Clerk

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA
Carl Owen, Anita Owen
Plaintiff,
vs.
Derik Smith, Jessica Smith
Defendant.

Case No. CV34-18-00756

JUDGE: Tribe, Michael P.

DATE: February 04, 2019

CLERK: Ilse Juarez

LOCATION: District Courtroom 1

HEARING TYPE: Status Conference

COURT REPORTER: Becky Martin

Court Minutes

Journal Entries:
- 9:09 Court calls case: Mr. Chisholm is present with defendant and Mr. Owen is present as Prosei, need to set trial dates; Chisholm has a renewed motion regarding survey of plaintiffs land,
references to rule
-Mr. Chisholm comments: mediation was unsuccessful, Mr. Owen is still declining to let survey
happen, asks for sanction for plaintiff and references to rule 34 of the Idaho rules for civil
procedure.
-9: 12 Mr. Owen Responds: Objected to survey because they have same surveyor.
-Court Comments: set renewed motion hearing for March 11th @ 9 a.m., Inquires to Mr.
Chisholm about other hearings that could be needed.
-Mr. Chisholm Answers: Plaintiff has not been cooperating.
-9: 16 Mr. Owen Comments: asks for permission from the court to file a brief of documents from
discovery,
-Court Answers: references to rules of civil cases, wont advise on what to do
-Mr. Owen Comments: does the court have an objection to the additional brief of discovery
docs.
-Court Comments: If it falls under rules of procedure, you may file.
-9: 17 Mr. Chisholm: Inquires about what plaintiff is requesting to file
- Court Finalizes: advises plaintiff to speak to a lawyer, will see parties on March 11th.
Recess: 9:18
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IN THE DISTRICT COURT OF THE
5th JUDICIAL DISTRICT
MINIDOKA COUNTY, IDAHO

On:02/19/2019 2:44 p.m.
Tonya Page
CLERK OF THE DISTRICT COURT
Filed By: Jkfu=

Plaintiffs, Pro se
Carl Eric Owen and Anita R. Owen
276N 125W Rupert, Idaho 83350
Phone: 208-430-3206

IN THE DISTRICT COURT FOR THE FIFTH JUDICIAL DISTRICT
FOR THE STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA
Carl E. Owen and Anita R. Owen
Husband and Wife Pro Se
Plaintiffs,

v.
Derik L. Smith and Jessica R. Smith
Husband and Wife
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)

CASE NO. CV 34-18-756
JUDGE TRIBE
PLAINTIFFS RENEWED RESPONSE IN
OPPOSITION TO DEFENDANTS
RENEWED MOTION FOR ORDER
ALLOWING SURVEY OF PLAINTIFFS
PROPERTY
JURY TRIAL DEMANDED
DATE: FEBRUARY 19, 2019

PLAINTIFFS RENEWED RESPONSE TO DEFENDANTS RENEWED MOTION FOR
ORDER ALLOWING SURVEY OF PLAINTIFFS PROPERTY
COMES NOW Plaintiffs, hereafter Owens, and renews their objections and opposition to
Defendants renewed motion for an order allowing Defendants to have Owens' property surveyed
and have Owens repay them for the cost of the survey. Owens hereby incorporate their original
response and opposition to Defendants previous motion for an order allowing them to survey
Owens' property, which was denied by the former presiding Judge, Judge Brody. A motion
hearing is scheduled for March 11, 2019 to hear Defendants renewed motion.

l
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I . Defendants have offered no additional reasons from their previously denied motion to
overcome the previous denial by the presiding Judge, Judge Brody. Owens acquired new
evidence through research and discovery to discount and discredit Defendants claims of
errors in Owens' recorded legal description and their reasons for asking for an order allowing
a survey of Owens' property by the same surveyor that surveyed the March 23, 2018
W esterra survey.
2. Defendants state three reasons for a Court order allowing them to survey Owens' property
and then have Owens reimburse them for the costs.

A. The location of the Southeast corner of the Plaintiffs' property as determined by
the 1978 Idaho Land survey of Plaintiffs' property to see whether said Southeast
corner is located at the same point as the Southeast corner of Plaintiffs' property
as determined by the Desert West Land Surveys survey of March 23, 2018.
Owens legal description Exhibit 3 recorded and on file with the County Recorder and the
Desert West Land Surveys survey of March 23, 2018 Exhibit 4 have different survey
coordinates and bearings used to describe the southern boundary of Owens' property and the
northern boundary of Defendants property. It is impossible for the the southeast corner of
Owens' property to be located at the same point described in the Westerra survey due to
different and conflicting survey bearings on file. See Exhibit 1 which shows that the seller of
the property in dispute had on file the same survey bearings and coordinates as shown on
Owens' Exhibit 2 and 3 up until the March 23, 2018 survey (Exhibit 4) was conducted with
entirely different survey bearings and coordinates. Defendants have offered absolutely no
valid explanation or filed any correction to show the origin of the new and different survey
coordinates and bearings used for the March 23, 2018 survey.

2
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3. Since the survey of March 23, 2018 Exhibit 4 used different survey bearings than that on file
by the seller (Exhibit 1) without explanation and without any recorded "correction" of
previously surveyed property as required by the professional standards of surveyors. It is
unreasonable for Defendants to request an order to survey Owens' property by the same
surveyor of the March 23, 2018 Westerra Realty survey which contained a large disclaimer
as to the accuracy of the survey:
"This survey was completed by the surveyor without the benefit of a title policy, title
commitment or any other form, title search, easements, encumbrances and other
special exceptions to the property have not been provided to or researched by the
surveyor. This survey was not completed to the ALTA/ACSM standards. Surveyed
property is subject to all easements and encumbrances and any other special
exceptions currently existing or of public record."
4. Owens dispute the changed survey bearings and boundaries of the Westerra Realty survey
(Exhibit 4) that shows no basis for the changes. The surveyor, Trevor Reno, is bound to

defend his March 23, 2018 Westerra Real Estate survey with erroneous and unsupported
changed survey bearings along with a lengthy disclaimer. The only way a survey of Owens'
property by Trevor Reno would be accurate is if he used the survey bearings recorded and on
file in Owens' legal description which has not changed or been "corrected" since November
7, 1979. Additionally, Owens object to Defendants request for Owens to repay them for the
costs of a survey of their property by the same adverse surveyor using incorrect and
unproven survey bearings that were never used prior to March 23, 2018.
5. According to Exhibit 5 email from Defendant's attorney, Defendants claim that the origin
of the survey bearings of N88 degrees 42 minutes 23 seconds came from the Trevor Reno
survey (Westerra Real Estate Survey of March 23, 2018) which allegedly "corrected" the

3
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Southern Idaho Land Survey of the property Defendants now own. There is no previous
recording of such survey bearings and no recorded "correction" on file at the County
Recorder's office explaining the change. Defendants' attorney states, "I think you will find
that when the description for your property is adjusted to correct the west boundary and the
true 1116th center comer, the difference in the bearing for your south boundary will
disappear." Defendants have repeatedly stated that the true 1/16 center corner is incorrect due
to an error of a PK nail placed by the 1978 Southern Land Survey to mark the true 1/16
comer marker (POB) for both properties. Defendants have repeatedly stated that the alleged
erroneous PK nail could not be found. This argument and assertion is disproven by Exhibit 6
which shows a comer perpetuation and filing record as required by Chapter 55 ofldaho
statutes.
6. Exhibit 6 shows that on 19 November 1982 that the same survey company, Desert West
Land Surveys filed a comer perpetuation and filing record as required when a change is
made to a survey comer marker. A licensed certified professional surveyor, Steven C.
Pearson, found the alleged missing PK nail and replaced it with a½" x 30 rebar which
represents the true POB for Owens and Defendants legal descriptions. Note: That the
surveyor stated the PK nail was "replaced" not "relocated" The PK nail often cited by
Defendants as having an error of 1.1' to the south and 3.8' to the west is dispelled by Exhibit
6 on file at the County Recorder's office as Instrument No. 329533. The reason the "PK"

nail is currently missing is that it was replaced as illustrated by Exhibit 6.
7. Defendants second cited reason for an order requiring a survey of Owens' property by the
same surveyor of the Westerra Real Estate March 23, 2018 survey with a large disclaimer is:
4
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B. To determine the length of the East boundary of Plaintiffs' property from the
middle of the Minidoka Irrigation District B-1 canal to the Southeast corner of
Plaintiffs' property as determined by each of the surveys referred to above.
Only the southern boundary lines of Owens' and the northern boundary of Defendants
property is in dispute. Defendants have registered no claim to take any part of the length of
the east boundary of Owens' property, which is not a part of the dispute and borders Mr.
Mike Child's property which is not in dispute. Thus it is not relevant and is of no valid
concern of Defendants and certainly does not put forth a valid reason to allow Defendants to
survey Owens' property and later charge Owens for their requested survey.
8. Defendants third stated reason why they need an order to have Owens' property surveyed is:

C. To determine a complete description and acreage for Plaintiffs' property.
Owens' property has been defined as +3.09 acres since 1979. Owens and previous owners
have paid taxes and water rights for the recorded acreage since 1979. Neither Owens nor the
previous owners have sold any of the established and recorded +3.09 acres since 1979.
Defendants curiosity to determine a complete description and acreage for Owens' property is
not relative or relevant to the dispute of the southern boundary of Owens and the northern
boundary of Defendants property and would not help to resolve the dispute of Defendants
Northern Boundary.
9. Defendants theory presented to the Court is that the POB cited in Defendants' and Owens'
legal descriptions are different. They claim that the 1978 survey had two errors and the POB
was erroneously established in 1978: (1) l. l' to the south of the current POB and (2) 3.8' to
the west of the current POB. Their claim is without any admissible evidence that the
surveyor of the 1978 survey of 5 land parcels including Owens' property made the above
5
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errors. Defendants cite that conclusory claim of errors as evidence that the March 23, 2018
Westerra Real Estate survey bearings of N88 degrees 42 minutes and 23 seconds reflects a
"correction" of the claimed errors of the 1978 survey. The County Recorder shows no
"correction" on file based on the Exhibit 4 Westerra Realty survey. In arguendo, even if
Defendants claims were true, the 1.1' claimed error would have no substantial effect on
Owens' southern property boundary as an error of 1.1' would only cause a 1.1' difference at
the recorded 613.75 (rec) east point of Owens' southern property boundary. If the 3.8'
claimed error was true, it would have no effect on Owens southern boundary except for the
length of Owens' southern property boundary line and would not affect the southern property
line dispute with Defendants as the 3.8' disagreement on the length of Owens' southern
boundary would only affect Mr. Childs adjoining property and would not affect Defendants
northern boundary. Owens have conferred with Mr. Childs and he has no desire to dispute
Owens recorded southern boundary line length of 613.75'. Defendants' Exhibit 4 survey
erroneously alleges that the length of Owens' southern boundary line is 609.94'. Owens
613.75' length is recorded and was originally marked with a PK nail pin which Defendants
claim could not be found. See Exhibit 6 shows the PK nail cited in the 1978 survey was
found and replaced with the current steel pin which represents the POB for both parties
surveys.
10. Additionally, the surveyor of the March 23, 2018 survey failed to comply with Professional
Surveyor standards to file an explanation when a survey adjusts or changes previous surveys
of the same area. The fact that the seller/owner of the disputed property(Mary Ann Dureau)
to Defendants had different survey bearings on recorded and on file previous to the Westerra
6
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Real Estate Survey in dispute is not in dispute. In fact the seller's recorded legal description
for the disputed section matches Owens recorded legal description on file. See Exhibit 1.
Defendants have failed to justify any source, give an explanation or provide admissible
evidence for the new survey bearings ofN88 degrees 42 minutes from the POB (the center of
125W Road). Exhibit 5 conclusory statement from Defendants attorney fails to give a valid
explanation and provides no admissible evidence to support his statements.
Title 55 Chapter 19 at 55-1902 (5) defines a Land Survey as:
(5) "Land survey" means measuring the field location of corners that:
(a) Determine the boundary or boundaries common to two (2) or more ownerships;
(b) Retrace or establish land boundaries;
(c) Retrace or establish boundary lines of public roads, streets, alleys or trails; or
(d) Plat lands and subdivisions thereof.
11. The March 23, 2018 Exhibit 4 survey in dispute failed to research or determine Owens
shared northern boundary of the property surveyed for Westerra Real Estate. See paragraph 3
above disclaimer shown on Exhibit 4 that clearly states and admits that the surveyor did not
research and was not provided title policies, title commitments or any other form of a title
search. Thus the Exhibit 4 survey did not qualify as a valid land survey due to failure of

required research to determine if the survey encroached upon adjoining properties. A basic
requirement and job duty of a surveyor is to "Search legal records, survey records, and land
titles in order to obtain information about property boundaries in areas to be surveyed." The
March 23, 2018 survey was a survey of convenience to provide Westerra Realty a document
to use in the closing of a property sale transaction and not intended to establish correct
property boundaries. This is evidenced by the fact that the seller of the property surveyed had
a Grant Deed and legal description recorded and on file (Exhibit 1) with different survey
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bearings which matched Owens legal description up until the survey bearings were changed
by Exhibit 4 without explanation for the changes.
12. The March 23, 2018 Exhibit 4 surveyor, Trevor Reno placed a survey pin at the 609.94' east
point of Owens' property because he could not find the pin at the 613.75' point cited on
Exhibit 3. Defendant Derik Smith placed a T post on Owens' property at the 609.94' point
prior to purchasing the property. Smith falsely stated that he had paid for a survey and

purchased the adjoining alfalfa field to Owens property. Owens researched and found that
Smith had not paid for the survey of March 23, 2018 nor had he purchased the property
described in the survey until 11 April, 2018. Owens told Smith in front of two witnesses that
his placed T post claiming part of Owens east property was in dispute and asked Smith to
explain his actions. Smith falsely informed Owens that he had purchased the property, paid
for the survey and intended to build a fence from the 609 .94' east point to the I 25W Road to
keep his children from getting in the B-1 canal to the north. Owens, with two witnesses
present, notified Smith again that the survey pin and his T post was in dispute and informed
him that any further action claiming any of his property would have to be done through the
Court. Smith acknowledged the dispute. Soon thereafter, Owens posted the disputed area
with "No Trespassing Signs".
13. Smith took no further action to further trespass on Owens' property until July 15, 2018. He
hired an Attorney, Donald J. Chisholm who notified Owens that he was representing the
Smiths in the property dispute. On July 17, 2018, the attorney sent Owens a IO-day demand
letter stating: that if Owens did not remove their "No Trespassing Signs", that Smiths would
take the dispute to Court to have the Court determine trespassing and to have the boundary
8
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line determined by judicial decree and to have Owens reimburse Smiths for their costs and
Attorney fees Exhibit 7 page 2-3. Owens responded to the Demand Letter and agreed to
settle the matter in Court and provided the Attorney their address for the serving of the Court
papers.
14. Nothing happened from July 17, 2018 until September 14, 2018. Defendants did not file in
Court as stated on Exhibit 7. On September 14, 2018 Smith paid Westerra Realty to send an
employee to Owens' property to place surveyor stakes from the POB at the 125W Road up to
the edge of Owens' driveway, through their front yard and east to the T post placed by Derik
Smith prior to his purchase of the property in dispute. Owens were in Twin Falls when they
received a call from their neighbor, David Pinther, informing them that Derik Smith was
having wooden survey stakes placed through Owens' front yard. Since Owens' property was
posted with "No Trespassing Signs", Owens stopped at the Minidoka Sheriff's office and
filed a Trespassing Complaint. When Owens arrived home, they found Defendant Derik
Smith erecting a 3-strand barbed wire fence beginning at the edge of Owens' driveway and
going east to the 609.94" point to the T post he posted prior to purchasing the property.
Owens asked him ifhe had consulted with his lawyer and Smith replied that his lawyer had
instructed him to put up the barbed wire fence through Owens' front yard.
15. The fence enclosed and took Owens' riding lawn mower, garden tools, gas cans, lumber and
several fence posts and other miscellaneous property. During construction of the barbed wire
fence, part of Owens' grape patch was enclosed and the grape patch fence was cut. The fence
also closed off the southern part of Owens' garden patch and Owen's tractor access to get
from Owens east property to their west property. Owens asked Smith why he had not filed
9
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Court papers as he had threatened to do in his Demand Letter , Exhibit 7 to get a Court
decree and he replied that he got tired of waiting and decided to go ahead and build the
barbed wire fence to claim "his" property. Owens held a deposition on November 20, 2018
on Defendant Derik Smith. At page 37 of that deposition, Derik Smith was asked at line 15:
"So what prompted you building a fence on September 14, 2018? Derik Smith answered on
lines 17-20: "It was clear to me that we weren't going resolve our differences, so I intended
to begin making it clear where my land was based on that survey, and using it as I saw fit."
Exhibit 8. It is well settled that Idaho Courts look with disfavor on self help in a recognized
land dispute. Owens had "No Trespassing signs" clearly posted.
16. Part of a licensed certified surveyor's responsibility is to supervise employees and interns
when they are engaged in survey tasks such as marking boundaries and other field work. On
September 14, 2018, Desert West Land Surveyors were hired and paid $200 by Derik Smith
to come to Owens' property and place wooden stakes from the POB at West 125 Road to the
east 609.94' point where Derik Smith had placed a T post prior to him purchasing the
adjoining property. Desert West sent an unsupervised employee to place a 609.94' run of
wooden stakes. Derik Smith brought his family to Owens' property and they built a barbed
wire fence alongside the wooden stakes placed by the Desert West employee who was not a
licensed certified surveyor at the time. During the entire internship period, Surveyor Interns
and employees must practice under the supervision of a licensed certified Professional Land
Surveyor who is actively practicing.
17. Idaho's Professional Survey standards forbid a surveyor from accepting money from two
parties for one survey job. Westerra Realty ordered and paid for the March 23, 2018 Exhibit
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4 survey and Derik Smith paid $200 for an employee from Desert West to place wooden

stakes along a 609.94' line without supervision and used that employee's stakes as a guide to
erect the barbed wire fence on September 14, 2018.
18. Owens filed the above captioned Complaint on September 25, 2018.
19. Defendants have neither introduced or shown any admissible evidence to support the
different survey bearings cited on Exhibit 4 survey. No additional survey by Desert West can
change Owens' legally recorded east boundary line of 613.75' to agree with Defendants
unsubstantiated assertion that Owens' east boundary line is different from what is and has
been legally recorded since November 7, 1979 and shown on Exhibit 1, 2, and 3. Owens'
have a valid survey and legal description showing their southern boundary beginning at the
true point of beginning (POB), the center corner marker in the 125W Road, and going east
with a survey bearing ofN89 degrees 09 minutes for a length of 613.75' (rec).
20. Defendants have, from the start of Owens' Complaint, successfully diverted the Court's
attention from the true issues of Owens' Complaint of willful trespassing, aggressive
self-help and theft of Owens' personal property. No amount of different surveys will resolve
the true Complaint issues and will only continue the dispute with competing surveys in
dispute.
21. Exhibit 6 solves the mystery of the alleged missing PK nail in the middle of 125W Road
which identified the true point of beginning (POB). Desert West Land Surveys filed this
Exhibit 6 CORNER PERPETUATION AND FILING RECORD on December 30, 1982
which found and replaced the "missing" PK nail with a½" x 30 rebar which is the true POB
which was used for both Owens and Westerra Realty surveys as the true point of beginning.
ll
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Exhibit 6 shows no evidence that the PK nail was not placed in the same location as the
current 5/8" x30 rebar currently identified as the true point of beginning (POB). The
language used, "found and replaced" indicates that the current marker is in the same place as
the previous PK nail. No evidence has been shown to show the PK nail was in a different
spot.
22. The true issues before the Court are (1) whether or not Defendants willfully trespassed onto
land they knew was under dispute, (2) unlawfully engaged in self-help while Owens were not
present, (3) claimed, fenced off and unlawfully took and deprived Owens of real and personal
property. Defendants have denied wrongdoing and unlawful trespassing but facts, testimony
and admissible evidence applied to the law at trial will show that Defendants' actions
violated the law. They knowingly trespassed onto disputed posted land and erected a hostile
barbed wire fence which caused significant financial damages to Owens to be proven at a
trial on the facts presented.
23. Thus far, Defendants have engaged in legal maneuvering, delaying and avoiding a trial on the
merits. Their present gambit is an attempt to force Owens to pay for a survey by the same
surveyor bound to defend the erroneous March 23, 2018 Exhibit 4 survey in dispute.

"Defendants will seek reimbursement of the cost of the survey as costs to be
assessed against Plaintiffs at the conclusion of the case.
It is well settled that Idaho Courts look at self-help in a recognized property dispute with
disfavor.
24. Owens have repeatedly offered and attempted to meet and discuss the issues cited in the
Complaint per the Court's suggestions. Defendants' attorney has steadfastly refused to meet
12
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to discuss the issues unless Owens hire an attorney. The previous presiding Judge, Judge

Broday claified to Defendants that Owens had the right to represent themselves. In
Defendants' motion they state:
"Negotiation between the parties and mediation will not be productive while the
Plaintiffs' property and the location of corners and leng_ths of the boundaries of
Plaintiffs' properties are disputed. Plaintiffs have not provided a survey supporting
their position.."

The purpose of meeting and discussing opposing viewpoints is to explore possibilities of
resolution. Defendants refusal to meet and attempt resolution prevents any settlement. None
of the Complaint issues have been discussed thus far. Defendants have focused entirely on
forcing Owens to have a new survey but object to having a survey using Owens recorded
legal description and survey bearings recorded and on file with the County recorder.
25. Owens respectfully request that Defendants renewed request for a Court ORDER to allow
them to use Desert West Surveyors to conduct a survey of Owens' property and later charge
him for the survey be denied for the above stated reasons. If the Court sees fit to grant the
Defendants "renewed" motion, Owens request that the survey be required to use Owens legal
description and survey coordinates to conduct the survey.
Respectfully submitted

Carl E. Owen and

Anita R. Owen

February 19, 2019
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CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the foregoing renewed Response to Defendants'
Motion was served by first class mail on February 19, 2019 to:

Donald J. Chisholm
223 East Main Street
Burley, Idaho 83318

CARLE. OWEN

AND

ANITA R. OWEN
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RECORDING REQUESTED BY AND
WHEN RECORDED RETURN TO:
Kenneth G. Coveney
Dostart Clapp & Coveney, LLP
4370 La Jolla Village Drive, Suite 970
San Diego, California 92122

Instrument # 520775

P.•:

MINIDOKA COUNTY,
RUPERT IDAHO
1-18-2013
11:04:21 No. of
2
Recorded for: MAY IIRoww.NG~MAY
PATTY TEMPLE

Ex-Offlcio Recorder Deputy

MAIL TAX STATEMENTS TO:
Mary Ann Dureau

F

. l3,00. "''
~

---"t'"--=.:...;:11:¼-,~----

P.O. Box 207
Bonsall, California 92003

APN: RP09S24E07 I 950A

Space Above This Line For Recorder's Use Only

-· .. -- --- - ·-·rransfer to a revocab1ti:vmg trust. k&'i I 19..,o

GRANT DEED
The undersigned declares that the documentary transfer tax is $ -0- (No Consideration) and is
D
Computed on the full value of the interest of property conveyed, or is
D
Computed on the full value less the value of liens or encumbrances remaining thereon at the time of the sale. The land, tenements, or realty is
located in
D
Unincorporated Area
D City of

WITHOUT CONSIDERATION.
Mary Ann Dureau (whose first name was incorrectly spelled in the title on Individual Grant Deed recorded December I I, 1%9 as
Instrument No. 389090, as "May" Ann Dureau)
hereby GRANTS

to

Mary Ann Dureau, trustee of the Survivor's Trust of the Dureau community Property Trust under trust agreement dated November 5,
2006
the following described real property in the City of Rupert. County of Minidoka, State of Idaho :
Part of the NE ¼ of Section 7 of Township 9 South, Range 24 East of the Boise Meridian, Minidoka County, Idaho, more particularly
described in Exhibit "A", which is attached hereto and by reference incorporated herein as though fully set forth .

Dated: December 3 I, 2012

STATE OF CALIFORNIA
ss.
COUNTY OF SAN DIEGO
On December 31 , 2012, before me, Kenneth G. Coveney, a Notary Public, personally appeared Mary Ann Dureau, who proved to me on the basis of
satisfactory evidence to be the person whose name is subscribed to the within instrument, and acknowledged to me that she executed the same in her
authorized capacity, and that by her signature on the instrument the person, or the entity upon behalf of which the person acted, executed the instrument.
I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is true and correct.

(Seal)
Nota
blic
532263.1

KENNETH G. C
Comml11lon # 1879440
Notary Public - Calllornia

San Diego County
Comm. Expires Feb 5. 2014
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Legal Description

Part of the NE¼ of Section 7 ofTo~vnship 9 South, Range 24 East of the Boise Meridian,
Minidoka County, Idaho
Beginning at the SW comer of the NE ¼ NE ¼ of Section 7 of Township 9 South, Range 24
East, Boise Meridian, which point shall be the TRUE POINT OF BEGINNING
THENCE N 89°09' E for 613. 75 feet to a point marked by a steel pin;
THENCE S 89° 9' E for 228.69 feet to a point marked by a steel pin;
THENCE S 7°04'14" E (S 7°06' E Rec.) for 553.73 feetto a point marked by a steel pin;
l::.E(S.2_C1>.6~ E Rec>).f9.15.9J ..O_~~.to.u,.9.iu.t marw by awel pjp- •
IllENCE..S.2~4'l
....
··
-THENCE S 0°02'10" E (S 0°04' E Rec.) for 192.45 feet to a point on the¼ Section line marked
by a steel pin;
THENCE N 89°29' 17" W along said¼ Section line for 937.96 feet to a point said point being
the SW comer of the SE¼ NE ¼ and marked by a P.K. Nail;
THENCE N 0°16' E along Section line for 1318.03 feet to the TRUE POINT OF BEGINNING
SUBJECT to all existing right-of-ways for roads, utilities and irrigation or drainage facilities and
SUBJECT to payment of the Contract of Sale balance due to William C. Nichols and Eva W.
Nichols

Exhibit "A"
Page 261

Ii

•

~

297Efl0

1·

I

•

V

•,•

.

:J-·

,.

.,,.,.. ._

. ...f

/

L

j

1-

FOR · VALUE _RECEIVED Wl~IAM ·c. ~IiICHOLS and:, EVA NICHOLS, ·
lj
-~· husband and wife, the ~rantors·, do hert1b'y grant, bargain, sell ·.

l

01,1.,t>AncJ

·,, ap.d- convey unto DAVIP l. 'HICHOLS and JACKIE LYNN,.NICHOIIS,

and wife, whose:' present address is 1724. ·o S~efit,. Rupert, _Ida.ho ·
83350, the Grantees, ~e following described pi;emises, located
1! i;i
·
· !•
MirJ.doka. County, Idaho, to-wit:
!
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Townahip 9 . : .
Pa:rt of .:the NE~ of S'ection ·1So\lt.b., _Ren9e 24 Bnat.-·of ·1-.he Bo~1;e Mer;idian.
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Beginning at the SW corner of th - NE~NEJ.t of .·
Section 7 of T. 9 S ..., R. 24 E. ,B.M •., which ·
P9tnt. eb.al.l be the Point· of Beginning. '!'hence
N..89° -09' E for 613.75 . feet . tq a·poi11-t; '1',heni::e·
ti 7° 1ot 44" w.. for 174.93 feet (1'16 .. 6' Rec .• ) .:
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TO HAVE AND TO HOLD the said premises,. -with their
il
said Grantees. hJ_leir· heirs:..and.. asrU.gwi ·: f9~ .
appurtenances unto
. •
ever. And the said Grantors do hereby covenan>t to· and with

the
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7·
.
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DAra) thia
1·
. . :, .,
..
. J I .. /l fl . ' , ~ '. . j f .· /),. IJ''
i'.!
. Jf',<,e+u,n,.1 L •• ,/1,..«J{,...+!{.h. · · ·
,.

t!::J{ay

I~

:,

.,

.. ·. W~lliam

·, . ·

.
Il

,,;'•

••

-~

'~

..
·,· ::· :

.,

~',

c. · Nichols .

., ..,.
:,

•

'•

•

.f

~I

' .

.· .

yaif C;lO~~

. :··
•

.

. • •t

. :::·

•

"!

:· :·

•

•{

o#

..
•,

,l

.' .

J ..It
11

·)i

1:

Page 262

...

.
. . ..

····

~

·,

,:.
;;:.

ir

!lii STA'rE ·OF

IDAHO

ss.

!I

l

County of Minidoka

1·,·

l

,•1
1
1

jl

l,

,,.. _ _ _ _

On this --..2.!_day of November, 1979, before me, a Hotary
Public in and for s'aid Sta.t e, personally appeared William C.
Nichols and Eva Nichols kno\om to me to be the persons whose
names are subscribed to the within instrument and acknowledge d
to me that they executed the same.

,
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. IN WITNESS WHEREOF I have hereunto set my har1d and
my official seal the day and year first above written.
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STEE'S DEED
BANKRUPTCY TRU
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ak a David Ik e Nichol
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o. 08-40259, by and
nkruptcy estate of
ORANTOR: The ba .ptey Court fur the District of Idaho, Case N
PO Box 506 Twin
ru
the United States Bank tee, OARY"RAINSDON, whose address is
'
Trus
through its Chapter 7
L.

Falls, Idaho 83303.

usband and W ffi t)

Anita R. Owen (H
GRANTEE~ Carl e. &
10,000.00
CONSIDERATION: $1
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2008
DATE: September 4,
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en
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Al so kn ow n as~ Re
, .MIDIDOKA
Y BOJSEMBRJDIAN
ST
EA
4
B2
G
N
RA
,
TO'WNSHIP 9 SOUTH
COUNTY, IDAHO
follows:
particularly described as
e
or
m
,
¼
NB
e
th
of
rt
Section 7: That pa
t
Section 7, -w.hich ·pom
id
se
of
E¼
N
E¼
N
e
0
r 613. 7.5
hwest eomer -ef th
ce North 89- 09' East fu6.6 feet) to
en
Beginning at the Sout
th
g;
in
nn
gi
Be
of
t
in
True Po
rded as 17
shall bo known as the
est for 174.93 feet (reco4)" West along said
W
"
44
'
10
7°
th
or
N
ce
feet to a po in t; t'ben c of the B-1 Canal; the.nee North 74°12~
ong said
a point on the ecmte:rlin et to a point; thence South 88°38' 49" West al South 0°16'
centerline for 221.03 fe to a point on the 1116th section line; th en ceof ~g in ni ng .
et
th e True Point
centerline for 378.22 fe
line for 233 .88 feet to
section
West along said 1116th
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The Property and any improvements thereon are conv
eyed AS IS .AND
WITHOUT REPRESENTATION OR WARRANTY, EXP
RESS OR IMPLIED, and by
recording this deed Grantee accepts the Property and
improvements in that condition.
THIS INSTRUMENT WILL NOT ALLOW USE OF
DESCRIBED IN TIIlS INSTRUMENT IN VIOLATION THE PROPERTY
OF APPLICABLE LAND
USE LAWS AND REGULATIONS. BEFORE SIGN
ING OR ACCEPTING THIS
INSTRUMENT, THE pgRSON ACQUIRING FEE
TITLE TO THE PROPERTY
SHOULD CHECK WITH TIIE APPROPRIATE CITY
OR COUNTY PLANNING
DEPARTMENT TO VERIFY APPROVED USES.

4.

The Bankruptcy Estate of David 1. Nichols

~ t 1\ L

~~~a insd on,
Its: Ch.apter 7 Trustee

ACKNOWLEDGEMENT
STATE OF IDAHO )
) ss.

County of Twin Falls )

On thi s~ day of'Septem"oer, 2003, before me,
a Notary Publ ic in and for said
State, personally appeared Gary L. Rairlsdon, known
or identified to me to be the person
whose name is subscribed to the within instrument as
the Trustee of United States
Bankruptcy Co\lf1: 9f th~ P~tri~t Qf Jg;m9, ~4 ~cknQwle
d.g~d t9 m~ t~t 11~ ~~~~Yt~d 1h~

same as such Trustee

CARISSA JACOBS
NOTARY PUBLIC
STATE OF IDAHO

Notary Public foIdaho
Residing in: Kimberly. Idaho

My commission expires: Apl:1~ ~~ ~01_2
1
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WESTERRA REALTY SURVEY

)
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Cf 1

From: Chisholm December 23, 2018
to me, deriksm ith

Carl,
The North 88 degree 42minutes 23 seconds came from the Trevor Reno
survey which corrected the Southern Idaho Land Survey survey of the
property Derik and Jessica now own . The description for the property
Smiths now own and the description for the parcel you now own did not
close, and both started at an erroneously located center 16th corner of the
NE1/4. You will find there is also a difference in the bearing for the
west boundaries of both of your parcels.

The 1978 survey had the

bearing North O degrees 16 minutes west. The 2018 survey had the bearing
North O degrees 13 minutes 14 seconds west. The error in the 1978 survey
had the west boundary of both parcels in the west half of the NE 1/4.

I

think you will find that when the description for your parcel is adjusted
to correct the west boundary and the true 1116th center corner, the
difference in the bearing for your south boundary will disappear.
You should have cleared this issue up in your mind long ago.
Don

On Sat, 22 Dec 2018 21:44:37 -0700, Carl Owen <carleowen@gmail.com> wrote:
> Don , I understand what you are saying, however, your explanation does
> not identify where the N88 degrees 42 minutes and 23 seconds came from .
> What is the source? All previous deeds and surveys of the Dureau
property
> which Derik Smith now owns shows N89 degrees 09 minutes as the bearing
to
> be used from the Point of Beginning (POB).
>

> _Carl E. Owen_
>
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1.

State of Idaho
CORNER PERPETUATION AND FILING RECORD
(In compliance with Title 55, Chapter 1G, Sections 1G01-1G12)
RECORD OF ORIGINAL CORNER.
Original Record:
Date
1891
Evidence Found:
19 November 1982
Found no original evidence.

2.

DESCRIPTION OF CORNER EVIDENCE FOUND OR SET.

Date of Work 19 November 1982 ---

At the East K section corner of Section 7 . of T. 9 S.,
R. 24 E., B.M. Found no original evidence. Found
P.K. nail for K earner. Replaced P.K. nail with
5/8" x 30" iebar with cap and L.S.#. Ties to corner
as shown in diagram below.

3.

SKETCH, WITH COURSE AND DI~AN~E TO ADJACENT CORNERS.

1 K

:q

D IAGl~AM OF CORNER

~

N

~

SECTION

7

I

1

i

----

=-_t

..

r-

E

~

in

·Jd.,

~

_1_

rP.

1

uilLS¾

24 E.,
R.
I, Steven C. Pearson , Registered Land Surveyor,
State of Idaho , hereby certify that I have caref ully per f ormed or reviewed the work done on the
dia g rammed corner as reported in this Corner Perpetuation and Filing Record and do approve same.
T.

s_

8.M.

P. .

wf
L.~:k--

For County Use Only

w
N

DESERT WEST LAND SURVEYS

{D

55982B1

U1

w
w

Office of Clerk and Recorder, County of _______
This "Corner Record" was filed for record on the ___ day of ___19 __ , was noted
on the cross-index plat and is assigned Page No. ____ , in Book No. ____
Cross Index No.
1

G-s

r.

9Sr-

R.

;J4[

B.M.
County Official

E},<.H 1i r7
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Donald J. Chisholm
Attorney at Law
223 East Main Street
P.O. Box 1118
Burley, Idaho 83318
Telephone (208) 678-9181
Fax: (208) 878-4998
Email: chisholm@pmt.org

July 17, 2018
Mr. And Mrs. Carl Owen
276 North 125 West
Rupert, Idaho 83350
Re:

Derik and Jessica Smith and Smith Boundary Line Issue

Dear Mr. And Mrs. Owen,
My office is represe nting Mr. And Mrs. Derik Smith in resolving
the issue which has arisen regarding your common boundary in the
Southeast Quarter of the Northeast Quarter Section 7, Township
Nine S., Range 24 E., of the Boise Meridian Minidoka County,
Idaho.
I have reviewed the survey made by Idaho Land Surveys dated May
17, 1978, a copy of the deed by which you acquired title to your
property from the bankruptcy trustee, the March, 23, 2018, survey
by Desert West Land Surveys, the warranty deed by which Derik and
Jessica Smith acquired title to their property and the assessment
records of the Minidoka County assessor's office.
I visited the site to observe the location of the Desert West
Land Survey stakes, the hay crop and sprinkler system on the
Smith property, the posts and no trespassing signs you have
erected on the Smith property and the nature of the current use
of the property in question.
I have also discussed the survey issues with Trevor Reno of
Desert West Land Surveys.
He said Lloyd Hess of Idaho Land
Surveys h ad incorrectly located the sixteenth section corner 3.8
west and 1.1 feet south of its correct location.
The difference
between the two surveys makes a slight difference in your common
boundary with Smiths, but the southeast corner of your property
is the same under both surveys.
From all that I have obs erved, the only valid claim you may have
is that you would be entitled to have the common boundary lin e
established under the Idaho Land Survey of 1978 established as
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the permanent boundary line betwee n your property and the Smith
property.
From the information I have obtained, the 1978 survey
which would place the west end of the boundary line at the middle
of the road approximately 1.1 feet south of the what should have
been the true boundary line at the west end of the boundary line
between your property and the Smith property.
It appears that you are attempting to claim approximately 30 feet
of the Smith property at the east end of your common boundary .
For a claim of adverse possession, the party making the claim has
to show that the possession was open, notorious, hostile and
adverse; that the party making the claim has paid the property
taxes on the property in question, and that the applicable
statute of limitations for an action for possession of the
property has expired.
The county assessor ' s records indicate
that neither you nor your predecessors in title have paid the
property taxes beyond the 1.1 feet at the west end of your common
boundary with the Smith property . There is no factual basis to
make a claim that your possession has been open, notorious ,
hostile and adverse .
The statute of limitations for possession of real property was
five years before the 2006 amendment.
In 2006 it was extended to
20 years.
The first, open, notorious hostile and adverse claim
to the Smith property was~~ade by you when you put up your posts
and no trespassing signs this year .
The facts do not support a claim of agreed boundary or boundary
by acquiescence. Watering and mowing by you on both sides of the
property line and occasional use of the property Smiths now own
had no adverse effect on the prior owner or tenant of the Smith
property and did not constitute establishment of an agreed
boundary line.
It is my recommendation that you consult with your own legal
counsel and have your attorney talk to me regarding this matter .
It does not make sense for you or the Smiths to incur significant
legal expenses.
Smiths may be willing to sell yo u a portion of their land at its
fair market value.
Please let us know if you would like to make
a proposal.
This letter is a demand on behalf of Smiths that you remove your
stakes and no trespassing signs from their property within 10
days of the date of this letter .
If you fail to do so, they
will take appropriate action to have the court determine that you
are tres passing on the ir property, to have the boundary line
determined by a judicial decree, and to have you reimburse them
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for their costs and attorney fees.

Ve r y Truly Yours,

fl~\ /~ ~

Donald J_v'(bhishol m

nw
Ee: documents listed above
Cc: Derik Smith
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Derik Smith - November 20, 2018

1

2

Q.

Was there a reason why at that point

you did not seek a judicial decree?

3

4

Okay.

A.

We were hopeful that we could have come to

some other agreement.

5

Q.

In our discussions, did I tell you it was

6

fine with me to go to court and have the court settle

7

it?

8

9

10

A.

You made reference to court and going to

court and taking us to court and proving it in court in
almost every communication that we've had.

11

Q.

So you had an understanding that I didn't

12

have an objection to going to court to let it be

13

settled?

14

A.

You've made that very clear.

15

Q.

Okay.

16

17

Thank you.

So what prompted you

building a fence on September 14, 2018?
A.

It was clear to me that we weren't going

18

resolve our differences, so I intended to begin making

19

it clear where my land was based on that survey, and

20

using it as I saw fit.

21

Q.

22

the court?

23

A.

24

25

Without benefit of a judicial decree through

I had a survey, a deed, a legal description

that said that P.roperty was mine.

Q.

At one point you intended to get a judicial
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Filed: March 11. 2019 at 11 :22 AM
Fifth Judicial District, Minidoka County
By: J ~ 5 LM'\devUM'td, Deputy Clerk

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA
Carl Owen, Anita Owen
Plaintiff,
vs.
Derik Smith, Jessica Smith
Defendant.

Case No. CV34-18-00756

JUDGE: Tribe, Michael P.

DATE: March 11, 2019

CLERK:JanetSunderland

LOCATION: District Courtroom 1
COURT REPORTER: Becky Martin

Court Minutes

HEARING TYPE: Motion Hearing
Parties Present:
Chisholm, Donald J.
Owen, Anita Rose
Owen, Carl E
Smith, Derik L

Attorney of
Record
Plaintiff
Plaintiff
Defendant

Parties:

Carl E Owen; Anita Rose
Owen

Attorney:

Carl E Owen; Anita Rose Owen

Derik L Smith; Jessica R
Attorney:
Donald J. Chisholm
Smith
Hearing Start Time: 9:23 AM
Court calls case, Mr. Derik Smith present with Mr. Chisholm, Mr. and Mrs. Owen are present,
here on defense motion for new survey
9:24 Mr. Chisholm makes argument for survey, cites considerations, ask that plaintitrs not move
any survey markers, continues comments, plan to file motion for summary judgment and
preparing that but want this motion out of way
9:28 Court inquires how long will survey take
- Mr. Chisholm responds believe could be done within 2 weeks of order
9:29 Mr. Owen makes argument in response to motion, cites considerations
9:31 Mr. Chisholm rebuttal argument on motion, prior motion was not previously decided but
was denied without prejudice and matter was sent to mediation, is not res judicata, continues
9:32 Court comments on motion, GRANTS MOTION FOR SURVEY, Mr. Chisholm to prepare
order, part of order will be that the markers that are planted do need to be left for the duration of
the lawsuit.
Court comments, need to set for scheduling conference so can be set for trial as demanded by
plaintiff, will set on 4-15@ 9:00 and ask that parties come with available trial dates in late
summer and state length of trial
Nothing further
Hearing End Time: 09:34 AM
1

COURT MINUTES
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Filed: 03/12/2019 09:28:35
Fifth Judicial District, Minidoka County
Tonya Page, Clerk of the Court
By: Deputy Clerk - Juarez, Ilse

Donald J. Chisholm, Esquire
Chisholm Law Office
223 East Main Street
P.O. Box 1118
Burley, Idaho 83318
Telephone: (208) 678-9181
Fax: (208) 878-4998
Email: chisholm@pmt.org
ISB # 1134
Attorney for Defendants

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

CARLE. OWEN and ANITA R.
OWEN,

CASE NO. CV34-18-756

Plaintiffs,
vs.

ORDER ALLOWING SURVEY AND
PROHIBITING REMOVAL OF
SURVEY MARKERS

DERIK L. SMITH and JESSICA R.
SMITH,
Defendants.

This

matter

came

on

for

hearing

before

the

undersigned

District Judge on the 11 th day of March, 2019, on Defendants Renewed
Motion

for

a

survey of

Plaintiffs'

without prejudice on December 3, 2018.
Owen, appeared in person prose.

property,

which was

denied

Plaintiffs, Carl and Anita

Defendant, Derik Smith, appeared

with his attorney, Donald J. Chisholm.
The Court heard comments of counsel for the Defendants and
Carl Owen for the Plaintiffs.
ORDER-PAGEi
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Counsel
reason

why

for
the

the

Defendants

motion

of

the

argued that

there

Defendants

should

is

no valid

be

den i ed.

Plaintiffs filed a written response to the motion which provided no
valid reason the motion should be denied.
Upon the foregoing,
IT IS HEREBY ORDERED that Defendants are allowed to have the
property of the Plaintiffs surveyed by Trevor Reno of Desert West
Land Surveys.

Plaintiffs shall allow the survey crew of Desert

West Land Surveys to survey their property without interference.
Plaintiffs are permitted to observe the work of the survey crew,
but they shall not interfere in any way with the conduct of the
survey.
IT IS FURTHER Ordered that Plaintiffs shall not cause or allow
any survey markers placed by the survey crew to be removed or
relocated until the conclusion of this litigation.
Dated:

Signed: 3/11/2019 04:21 PM

Honorable Michael Tribe
District Judge

ORDER-PAGE2
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CLERK'S CERTIFICATE OF SERVICE
3/12/2019 09:28 AM
I certify that on Signed:
_ __ __ __ ____ I served a true and
correct copy of the foregoing ORDER upon the persons named
below, as indicated :

Donald J. Chisholm
P.O. Box 1118
Burley, Idaho 83318

✓

U.S. Mail, postage p r epaid, firs t class, Rupert, Idaho addressed as
above indicated.
Attorney's Mail basket at the Minidoka County Courthouse, Rupert,
Idaho.
By Fax to fax number: ( 208) 878-4 998
By Email: chisholm@pm t.org

Carl E. Owen and Anita R. Owen
276 North 125 West
Rupert, Idaho 83350
U.S. Mail, postage prepaid, first class , Rupert, Idaho addressed as above
indicated.
Attorney 's Mail basket at the Minidoka County Courthouse, Rupert,
Idaho .
By Fax to fax number: ( 208) 878-4 998
-✓-- By Emai l: car l eowen@gmai l. com
By Emai l: ohiostar46@ grnail . com

Clerk of the Court
By: ---"'li--,1
. ~:.....'9,,.;;-~--=VV~,h=tiJ1:....:Wl=-'.J--,YA::4---Deput }6 Clei!k

ORDER-PAGE3
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Filed: April 15, 2019 at 9:31 AM.
Fifth Judicial District, Minidoka County
By: J ~ S lM!Uie,vLcuul, Deputy Clerk

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA
Carl Owen, Anita Owen
Plaintiff,
vs.
Derik Smith, Jessica Smith
Defendant.

Case No. CV34-18-00756

JUDGE: Tribe, Michael P.

DATE: April 15, 2019

CLERK:JanetSunderland

LOCATION: District Courtroom 1
COURT REPORTER: Patricia Hubbell

Court Minutes

HEARING TYPE: Scheduling Conference
Parties Present:
Carl Owen and Anita Owen
present pro se
Derik L Smith; Jessica R
Smith

Attorney:

Donald J. Chisholm; Donald J. Chisholm

Hearing Start Time: 9:02 AM
Court calls case, set for scheduling conference, cites to minutes mentioning late summer dates,
Court has reviewed its calendar and early Sept is available for Court, has 9-4 or 9-11
- Mr. Chisholm would prefer 9-11
Court responds, if 9-11 does not work then would have 10-2 or 10-9, inquires
- Mr. Owen responds and inquires of any earlier date
Court responds, cites to request for jury trial and parameters
- Mr. Owen agrees to 9-11 date
Court inquires if 3 days is enough time
- Mr. Chisholm responds, may take 4 days, cites considerations
Court responds, will set for 4 days and work with Judge Brody to use Monday the 16th as final
day, set pretrial on 8-12@ 9:00 a.m., Court will prepare scheduling order and issue to parties
9:07 Mr. Chisholm comments to court re: summary judgment, cites considerations, inquires if
could hear motion on 6-10 and would file motion for summary judgment on 4-26, then allow 21
days for plaintiff to responds and then response date 14 days after and asking for oral argument
on 6-10
- Mr. Owen inquires re: oral argument
Court responds re: time allowed
- Mr. Owen comments, will only need 14 days to respond and will not need 4 days for trial, cites
considerations
Court will set 6-10 for oral argument at 9:30 or 10, reviews dates proposed, will put dates in
scheduling order, set Oral argument at 9:30 on 6-10
- Mr. Chisholm ask for discovery cutoff just prior to pretrial conference
Court responds

COURT MINUTES (Criminal)
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9:12 Mr. Owen comments to Court re: language used by defense counsel at hearings and ask
that Court not allow disparaging language
Court comments, court does feel like has exercised control of courtroom and do not feel that Mr.
Chisholm has overstepped bounds, comments further, expect Mr. Chisholm to continue
zealously represent his clients, will see back on 6-10.
Hearing End Time: 09:14 AM

COURT MINUTES (Criminal)

2

Page 279

IN THE DISTRICT COURT OF THE
5th JUDICIAL DISTRICT
MINIDOKA COUNTY, IDAHO
On:04/19/2019 3:24 a.m.
Tonya Page
CLERK OF THE DISTRICT COURT
Filed By: ft,,,Ju,,,,,,~

Carl E. Owen and Anita R. Owen
Husband and Wife
PO Box 723
276N 125W
Rupert, Idaho 83350
Phone: 208-430-3206
Email: carleowen@gmail.com .
DISTRICT COURT FOR THE FIFTH JUDICIAL DISTRICT FOR THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA
CARLE. OWEN & ANITA R. OWEN, prose Case No.: CV 34-18-756
Plaintiff,
MOTION FOR SUMMARY JUDGMENT

vs.
DERIK L. SMITH AND JESSICA R. SMITH,
Defendant

COMES NOW Plaintiff, hereafter Owens and motions for Summary Judgment
pursuant to LR. C. P 56 on the following issues in the above captioned Complaint including
Defendants below Counterclaim Counts I and II.
Issue 1: Trespassing
Issue 2: Theft
Issue 3: Damages Caused by Defendants Trespass
Issue 4: Use of Owens buried Water Irrigation Pipe
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l. Defendants filed an answer to Owens September 25 , 2018 civil suit and listed the below
counter claims for which Owens seek Summary Judgment in addition to the above listed issues.

1.

COUNTI
Defendants are the owners of the property described on Exhibit "3" which is

attached to the Amended Complaint and incorporated by reference.
2.

Plaintiffs are asserting a claim of ownership for a portion of the property of the

Defendants described on Exhibit "3" because of an error in the survey by which they acquired
their property by the deed which is attached to their amended complaint as Exhibit "2", or
because they are asserting a claim of an agreed boundary South of their surveyed and deeded
boundary. Plaintiffs have unlawfully erected a fence and "no trespassing" sign on the property of
the Defendants. A photo of the fence is attached to Plaintiffs' amended complaint as Exhibit "4".
Defendants are entitled to have the fence removed by Plaintiffs.
3.

Plaintiffs have a lawnmower and other items of personal property on the property of

the Defendants. The Defendants are entitled to have Plaintiffs remove their personal property
from the property of the Defendants or for the Defendants to dispose of Plaintiffs' personal
property located on the property of the Defendants.
4.

Defendants are entitled to a judgment quieting title to their property described on

Exhibit "3" to the complaint and enjoining the Plaintiffs from further entering and trespassing on
the property of the Defendants and requiring Plaintiffs to remove their personal property from
Defendants' property.

COUNT II
1.

Defendants are entitled to have Minidoka Irrigation District irrigation water

conducted through a buried pipeline running across the property of the Plaintiffs parallel to
County Road 125 West near the County Road right-of-way from the Minidoka Irrigation District
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B-1 canal. Defendants believe and allege that the main line was installed around 1979, with the
approval of the Minidoka Irrigation District and the consent of the then current owners of the
properties of the Plaintiffs and the properties of the Defendants.
2.

The diversion facilities on the bank of the B-1 canal and the irrigation pipeline do not

interfere with the use and enjoyment of Plaintiffs' property by Plaintiffs.
3.

Defendants believe and allege that the pipeline was installed, pursuant to a request

for a change in the point of diversion for irrigation water for Defendant from the B-1 canal by
Plaintiffs' predecessors in title.
4.

Pursuant to Section 42-1102 of the Idaho Code,

Defendants are entitled to continue to use, operate, repair, maintain and replace the diversion
facilities on the bank of the B-1 canal and the buried irrigation pipeline across the property of the
Plaintiffs parallel to County Road 125 West.

2. Owens now move for summary judgment on all claims in this matter because there are no
genuine issues in dispute as to any material facts with respect to any claim asserted by Owens
and Defendants.

3. Owens have herewith filed a Brief in Support of this Motion, providing reasons
in support of the foregoing assertions with greater particularity; the contents therein are
incorporated by reference.
4. A Statement of Genuine Material Facts Not In Dispute with relevant references and Exhibits
to the Summary Judgment Issues and Counterclaims has also been filed herewith.
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5.WHEREFORE, it is respectfully requested that summary judgment be granted in favor of
Owens and against Defendants Derik L. and Jessica R. Smith.

Respectfully submitted,

c_"' e:~\ t. ~ \_.;~-earl E. Owen

and

Anita R. Owen

PO Box 723, Rupert, Idaho 83350
208-434-3206
carleowen@gmail.com
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CERTIFICATE OF SERVICE

I certify that a copy of this MOTION FOR SUMMARY JUDGMENT was mailed via U.S.
Postal Service First Class Mail to the following on April 19, 2019:

Donald J. Chisholm
223 East Main Street
PO Box 1118
Burley, Idaho 83318

Carl E. Owen
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IN THE DISTRICT COURT OF THE
5th JUDICIAL DISTRICT
MINIDOKA COUNTY, IDAHO

On:04/19/2019 3:24 a.m.
Tonya Page
CLERK OF THE DISTRICT COURT
Filed By: J/n..fam-ez

Carl E. Owen and Anita R. Owen
Husband and Wife
PO Box 723
276N 125W
Rupert, Idaho 83350
Phone: 208-430-3206
Email: carleowen@gmail.com
DISTRICT COURT FOR THE FIFTH JUDICIAL DISTRICT FOR THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA
CARL E. OWEN & ANITA R.
OWEN, pro se
Plaintiff,
VS.

Case No.: CV 34-18-756

BRIEF IN SUPPORT OF MOTION FOR SUMMARY
JUDGMENT

DERIK L. SMITH AND JESSICA R.
SMITH,
Defendant

COMES NOW Plaintiff, hereafter Owens and submits a brief in support of their
Summary Judgment Motion in the above captioned Complaint.
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STATEMENT OF THE CASE
1. OWENS filed a civil suit on September 25, 2018 against Defendants on the below identified

issues for which Summary Judgment is hereby requested. Defendants filed an answer and
counterclaim on November 6, 2016. Owens hereby incorporates Court filings and orders
subsequent to September 25, 2018 by reference to this Brief.
Issue 1: Trespassing
Issue 2: Theft
Issue 3: Damages Caused by Defendants Trespass
Issue 4: Defendants Use of Owens buried Water Irrigation Pipe on their property
Defendants , in their answer and counterclaim listed the below counter claims for which Owens
seek Summary Judgment in addition to the above listed issues.

1.

COUNTI
Defendants are the owners of the property described on Exhibit "3" which is

attached to the Amended Complaint and incorporated by reference.
2.

Plaintiffs are asserting a claim of ownership for a portion of the property of the

Defendants described on Exhibit "3" because of an error in the survey by which they acquired
their property by the deed which is attached to their amended complaint as Exhibit "2", or
because they are asserting a claim of an agreed boundary South of their surveyed and deeded
boundary. Plaintiffs have unlawfully erected a fence and "no trespassing" sign on the property of
the Defendants. A photo of the fence is attached to Plaintiffs' amended complaint as Exhibit "4".
Defendants are entitled to have the fence removed by Plaintiffs.
3.

Plaintiffs have a lawnmower and other items of personal property on the property of

the Defendants. The Defendants are entitled to have Plaintiffs remove their personal property
2
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from the property of the Defendants or for the Defendants to dispose of Plaintiffs' personal
property located on the property of the Defendants.
4.

Defendants are entitled to a judgment quieting title to their property described on

Exhibit "3" to the complaint and enjoining the Plaintiffs from further entering and trespassing on
the property of the Defendants and requiring Plaintiffs to remove their personal property from
Defendants' property.
COUNT II
1.

Defendants are entitled to have Minidoka Irrigation District irrigation water

conducted through a buried pipeline running across the property of the Plaintiffs parallel to
County Road 125 West near the County Road right-of-way from the Minidoka Irrigation District
B-1 canal. Defendants believe and allege that the main line was installed around 1979, with the
approval of the Minidoka Irrigation District and the consent of the then current owners of the
properties of the Plaintiffs and the properties of the Defendants.
2.

The diversion facilities on the bank of the B-1 canal and the irrigation pipeline do not

interfere with the use and enjoyment of Plaintiffs' property by Plaintiffs.
3.

Defendants believe and allege that the pipeline was installed, pursuant to a request

for a change in the point of diversion for irrigation water for Defendant from the B-1 canal by
Plaintiffs' predecessors in title.
4.

Pursuant to Section 42-1102 of the Idaho Code,

Defendants are entitled to continue to use, operate, repair, maintain and replace the diversion
facilities on the bank of the B-1 canal and the buried irrigation pipeline across the property of the
Plaintiffs parallel to County Road 125 West.
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2. Owens now move for summary judgment on all claims in this matter because there are no
genuine issues in dispute as to any material facts with respect to any claim asserted by Owens
and Defendants.
I. STANDARD OF REVIEW
This Court has set forth the applicable legal standard for reviewing a motion for summary
judgment under I.R.C.P. 56 and Rule 56 of the Federal Rules of Civil Procedure, in the
following terms: The Court must grant Summary Judgment if the movant shows there is no
genuine dispute as to any material fact and the movant is entitled to judgment as a matter of law.
The purpose of summary judgment is 'to dispose of factually unsupported claims
and defenses.' Accordingly, to survive a motion for summary judgment, the
non-movant must establish that there is indeed a genuine issue of material fact,
which requires the action to proceed to a trier of fact. See Matsushita Elec. Indus.
Co. v. Zenith Radio Corp., 475 U.S. 574, 585-86, 106 S.Ct. 1348, 89 L.Ed.2d 538
( 1986)(emphasis added). An issue is 'genuine' only if it would prevent a rational
factfinder, when viewing the record as a whole, from granting judgment for the
moving party. Regarding materiality, the substantive law identifies which facts are 'material,'
meaning only those materially and disputed facts that 'might affect the outcome of the suit under
the governing law will preclude an entry of summary judgment.' Anderson v. Liberty
Lobby, Inc., 477 U.S. 242,248, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986).
Within the framework of Federal Rule of Civil Procedure 56, the moving party
must first demonstrate the absence of a genuine issue of material fact by citing to
relevant portions of the record, which may include 'depositions, documents,
electronically stored information, affidavits or declarations, stipulations
(including those made for purposes of the motion only), admissions, and
interrogatory answers.' Fed. R.Civ. P. 56(c)(l). See also Celotex Corp. v.
Catrett, 477 U.S. 317, 325, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986). However, a
court is not confined to the cited materials and may consider all materials in the
record. Fed. R.Civ. P. 56(c)(3). If the movant meets his burden, the non-movant
must then point to evidence supporting the existence of a genuine issue of
material fact But '[t]he non-moving party cannot rest on mere pleadings or allegations;
rather it must point to actual evidence in the record on which a jury could decide
an issue of fact its way.' Id. (citing Berckeley Inv. Group, Ltd. v. Colkitt, 455
F.3d 195, 201 (3d Cir. 2006)). The court reviews all evidence in the light most
favorable to the non-moving party and draws all justifiable inferences in the nonmovants
favor. Omnipoint Comm. Enter., L.P., 219 F.3d at 242 (citing Anderson,
477 U.S. at 255, 106 S.Ct. 2505
In ruling on a motion for summary judgment, the court's function is not to weigh
4
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the evidence or to determine the truth of the matter, but only to determine whether
the evidence of record is such that a reasonable jury could return a verdict for the
non-movin g party. Anderson, 477 U.S. at 248-49, 106 S.Ct. 2505; Reeves v.
Sanderson Plumbing Prods., Inc., 530 U.S. 133, 150-51, 120 S.Ct. 2097, 147
L.Ed.2d 105 (2000)(citing cases); Equimark Commercia l Finance Co. v. C.I.T.
Financial Servs. Corp., 812 F.2d 141, 144 (3d Cir. 1987).
Lynn ex rel. Lynn v. Yamaha Golf-Car Co., 894 F. Supp. 2d 606, 622-623 (W.D.Pa. 2012).

II. ARGUMENT
A. OWENS are entitled to summary judgment on Issue 1 (Trespassing)-Violation of Idaho
Code Section 6-202.
On September 14, 2018 Defendants Derik L. Smith and Jessica R. Smith entered onto Owens'
property marked with No Trespassin g Signs and erected a barbed wire fence beginning on the
edge of Owens' driveway and extending to the east to a 609' point of Owens east property.
Owens had previously notified Defendant Smith in April of 2018 with two witnesses, David
Anderson and Jesse Vaughn that Smith was placing a T post marker on Owens' property and
laying claim to an approxima te 38' strip of Owens' property. Defendant Smith stated in front of
two witnesses that he intended to build a fence from his T post marker 609' to the west ending at
the County Road 125 West. Owens informed Defendant Smith that his claim of Owens' property
was in dispute and for him not to take any action such as building a fence until the dispute was
resolved informally or in Court. Previously on July 17,2018 Owens received a letter from Donald
J. Chisholm stating that he was representin g Defendants in the Boundary Line Issue and
demanding that Owens remove their no trespassing signs within 10 days. The letter further stated
that: "If you fail to do so, they (Defendant s) will take appropriate action to have the court
determine that you are trespassing on their (Defendants) property , to have the boundary line
determined by a judicial decree , and to have you reimburse them for their costs and attorney
fees." See Exhibit 5 to Owens September 25, 2018 civil suit. Owens responded, declined to
remove their no trespassing signs and agreed to settle the disputed matter in Court. Defendants
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did not follow through on their demand letter by filing in Court for a judicial decree. Owens
were not home on September 14, 2018. In their absence, Derik and Jessica Smith entered onto
the posted (no trespassing) property in dispute with their children and erected a barbed wire
fence closing off and taking a large portion of Owens' front yard, a portion of their garden patch,
a portion of their grape patch, trees in the front yard, all of their asparagus patch, numerous
garden tools, lumber, a moving dolly , gas cans and Owens' riding lawn mower. Defendants did
not notify Owens prior to building the fence. Owens received a call from their neighbor David
Pinther that Defendant Smith and a surveyor was on Owens front yard placing wooden survey
sticks with flags . Owens stopped at the Minidoka Sheriffs office on their way home and filed a
trespassing complaint. See Trespassing Complaint at Exhibit 8 to Owens Amended Complaint.
Incident number 01-2018-01147. When Owens arrived home, they found Defendant Derik Smith
erecting the barbed wire fence. Owens asked him if he had obtained a Court judicial decree and
he answered no. Owens asked him ifhe had consulted his lawyer about building the fence and he
stated that his lawyer had told him to build the fence. Owens notified Defendants lawyer and
asked him to confirm if he had told Defendant Smith to build the barbed wire fence. See Owens
correspondence dated September 21, 2018 to Attorney Chisholm Exhibit 6 page 34 of Owens
September 25, 2018 complaint. Defendants lawyer did not respond. Owens asked Defendant
Derik Smith why he was building a fence instead of obtaining a judicial decree. He answered
that he was tired of waiting and decided to build the fence to claim what he viewed as his
property. Defendants viewed the alfalfa field prior to purchase and they saw the natural dividing
line between the two properties in dispute. The proper procedure for Defendants to follow was
the process described in their attorney's July 17, 2018 letter to file in Court for a judicial decree
instead of engaging in willful trespassing and wrongfully taking Owens real and personal
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property while knowing that their claimed property was in dispute and that their legal description
was entirely different from the recorded legal descriptions for both Owens and the seller of the
alfalfa field. The seller of the alfalfa field and previous owners of the field had the same legal
description recorded and on file for the boundary line in dispute as Owens legal description .

Idaho Code section 6-202 states: Any person who, without permission of the owner, or the owner's
agent, willfully and intentionally enters upon the real property of another person which property is
posted with "No Trespassing" signs or other notices of like meaning, spaced at intervals of not less than
one (1) notice per six hundred sixty (660) feet along such real property; or who willfully and intentionally
cuts down or carries off any wood or underwood, tree or timber, or girdles, or otherwise willfully and
intentionally injures any tree or timber on the land of another person, or on the street or highway in
front of any person's house, village, or city lot, or cultivated grounds; or on the commons or public
grounds of or in any city or town, or on the street or highway in front thereof, without lawful authority,
is liable to the owner of such land, or to such city or town, for treble the amount of damages which may
be assessed therefore or fifty dollars ($50.00), plus a reasonable attorney's fee which shall be taxed as
costs, in any civil action brought to enforce the terms of this act if the plaintiff prevails.
When determining priority regarding recorded property interests Idaho Courts have stated that the
Party having recorded their property interest first has priority. Owens legal description and deed were
recorded in September, 2008 with the same legal description as the previous owner's legal description
regarding the dispute of Owens southern boundary. See Exhibit 4 to Owens September 25 Complaint.
The previous owner of Defendants property had on file the same legal description of Owens' southern
boundary in dispute up until a real estate firm (Westerra Realty) in March of 2018 recorded a legal
description and deed with a different legal description for purposes of conveying the alfalfa field to the
south of Owens property to Defendants. The seller of the Alfalfa field to the south of Owens' property to
the south had no legal right to sell property with a different legal description of that which she owned
and had recorded .

Sun Valley Land & Minerals, Inc. v. Burt, 123 Idaho 862, 866, 853 P.2d 607, 611 (Ct. App. 1993) ("In
Idaho, the first recorded conveyances of real property, taken in good faith and for valuable
consideration, except leases not exceeding one year, have priority over subsequent purchasers or
mortgagees of the same property. I.C. § 55-812."). Every conveyance of real property other than
7
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a lease for a term not exceeding one (1} year, is void as against any subsequent purchaser
or mortgagee of the same property, or any part thereof, in good faith and for a valuable
consideration, whose conveyance is first duly recorded.
Defendants knowingly entered onto land they knew to be in dispute and posted with no
trespassing signs, engaged in self-help and built a barbed wire fence claiming Owens real
property and enclosing and taking Owens personal property described above. Since they
unlawfully fenced off Owens personal property including their riding lawn mower, several
items enclosed in Defendants barbed wire fence have been removed.

For decades prior to Defendants purchase of the Alfalfa field to the south of Owens'
property the boundary lines have been accepted as a natural berm and later an enhanced
berm to prevent the previous owner of Owens land irrigation water from going onto the
alfalfa field to the south of Owens property. Previous owners of the Alfalfa field purchased
by defendants farmed up to the berm separating the two properties. Tax maps and
irrigation maps show a clear dividing line between the residential property of Owens and
the Alfalfa field to the south of Owens property. Aerial photographs show a highly divisible
dividing line at the southern boundary of Owens property. Previous owners of the alfalfa
field accepted the berm as the boundary line. Owens and the previous owner of their
property used and maintained the property north of the berm for over 39 years without
any claim or objections from Defendants predecessors. In fact, in 1983, the alfalfa field was
purchased by Walter A. Woodworth who agreed with the previous owner of Owens
property, David Nichols, that the berm between the alfalfa field and Nichols property (now
owned by Owens} was the accepted boundary between the two properties . David Nichols

8

Page 292

sworn affidavit affirms that the berm was the accepted property boundary between the
alfalfa field and David Nichols residence property to the north of the berm . See _Exhibit 1.

This Court has previously held that farming lines, standing alone, can provide the evidence necessary to
support a boundary by agreement. In Griffel, this Court considered a boundary by agreement premised
on farming lines. 136 Idaho 397, 34 P.3d 1080
Defendants had no lawful authority to trespass onto Owens posted and disputed property and take both
real and personal property belonging to Owens and cause damages to Owens property . Owens request
Summary Judgment for Issue 1 (Trespassing).

B. OWENS are entitled to Summary Judgment on Issue 2 (Theft)-Violation of Idaho Code
Section 18-2403.
Theft. (1) A person steals property and commits theft when, with intent to deprive another of
property or to appropriate the same to himself or to a third person, he wrongfully takes, obtains or
withholds such property from an owner thereof. 3)
A person comrni ts the ft when he
knowingly takes or exercises unauthorized control over , or makes an
unauthori z ed t r ansfer of a n interest in , the property of another
person, with the intent of depriving the owner thereof.
18 - 2407 . GRADING OF THEFT . Theft is divided into two
(2)
degrees, grand theft and petit theft .
(1)
Grand theft .
(a)
A person is guilty of grand theft when he comrni ts a theft as
defined in this chapter and when the property, regardless o f its
nature and va lue , is obtained by extortion comrni tted by instilling
in the victim a fear that the actor or another person will :
1. Cause physical injury to some person in the future ; or
2.
Cause damage to property ; or
3 . Use or abuse his position as a public servant by engag ing in
conduct within or related to his official duties , or by failing or
refusing to perform an official duty , in such manner as to affect
some person adversely.
(b)
A person is guilty of grand theft when he commits a theft as
defined in this chapter and when :
1.
The value of the property taken exceeds one thousand dollars
($1,000);

All Grand Theft charges are felonies and can lead to severe penalties. Under Idaho Code § 182408 Grand Theft is punishable by a fine of $5000 and up to 14 years in the state penitentiary.
However, the negative effects of a conviction do not stop there, they can have serious short and
long term consequences beyond those punishments ordered by the court, potentially affecting
your employment, personal relationships, and reputation. A conviction can be particularly
harmful in terms of gaining future employment, state licensing, and other benefits. The
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conviction will appear on any background checks and employers tend to pass on applicants with
theft records, fearing them to be dishonest and having the potential to steal from their companies.
Grand Theft is considered a "crime of moral turpitude" and can prevent you from obtaining
professional licenses and certifications. This may also prevent you from getting Federal Student
Loans for education.
On September 14, 2018 Defendants fenced in both real and personal property belonging to
Owens. By fencing off and depriving Owens land, their riding lawn mower, numerous garden
tools, gas cans, lumber, their Christmas tree in the front yard and other miscellaneous metal
objects, Defendants are guilty of theft. They knew the property taken belonged to Owens and
they had no legal right to take and deprive Owens of their property. Owens are entitled to
Summary Judgment on Issue 2 (Theft).

C. Owens are entitled to Summary Judgment on Issue 3 (Damages Caused by Defendants
Trespass)
On September 14, 2018 Defendants knowingly trespassed onto Owen's property that was
posted with no trespassing signs and they had been notified that their claim of Owens
property was in dispute. They engaged in self help by taking the dispute into their own
hands and building a barbed wire fence through Owens property taking and willfully and
intentionally depriving Owens from both real and personal property without any lawful
justification. When Owens confronted Defendant Smith about building the fence without a
court decree, Carl Owen placed his hand on one of the T posts that Defendant Derik Smith
had placed on Owen's front yard and Derik Smith stated that he could sue Carl Owen for
having two of his fingers on his (Derik Smith's) property. Due to Defendants unlawful
actions of engaging in self-help and building a fence from the edge of Owens' driveway to a
point 609' to the east of Owens east property he caused severe damages. Owens suffered

10

Page 294

loss, use and enjoyment of their front yard and their garden spot, their grape patch, their
asparagus patch and loss of their riding lawnmower, garden tools, gasoline cans, moving
dolly, lumber and other miscellaneous tools and metal objects. Owens and the previous
owner of Owens property, David Nichols irrigated the east portion of Owens property up
to the berm separating the Owens and Defendants property for decades. Defendants
actions of fencing off the east portion of Owens property north of the berm erected to keep
irrigation water from going onto Defendants' alfalfa field caused Owens not to be able to
use their water rights to irrigate the east portion of their property without watering the
land claimed by Defendants. As a result , the east portion of Owens property has dried up
and has been overtaken with weeds and alfalfa plants from Defendants alfalfa field. Once
the dispute is resolved, Owens will have to cultivate and replant the east portion of their
property to restore it to its condition prior to Defendants disputed claim. Owens are
entitled to extensive damage claims caused by Defendants improper and illegal actions.

D. Owens are entitled to Summary Judgment on Issue 4 (Defendants use of Owens buried
Irrigation pipe on their property.
The previous owner of Owen's property, David Nichols, acquired the property by way of a
warranty deed from his parents, William and Eva Nichols on November 7, 1979. On
November 9, 1979, David Nichols and his wife Jackie Nichols obtained from Minidoka
Irrigation District an Easement for Construction and Maintenance of Irrigation Systems
(The buried Irrigation Pipe located on Owens property) The Easement granted David and
Jackie Nichols all rights of ingress and egress necessary for the full and complete use,
occupation and enjoyment of the easement and all rights and privileges of grantees (David
and Jackie Nichols) irrigation pipeline or system. See attachment 6 of David I. Nichols
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sworn affidavit of March 22, 2019 Exhibit 1. When the property belonging to David I.
Nichols was conveyed to Carl and Anita Owen on September 8, 2008, the easement for the
buried pipeline transferred to Carl and Anita Owen. Since September 8, 2008, Owens have
not given a right-of-way, easement or written permission for Defendants to use their
pipeline installed for irrigation of the west portion of their property. Defendant Derik
Smith claims the pipeline buried on Owens property as his. There is no easement, right-of
way, or written permission for Defendants to claim and use Owens irrigation pipeline.
Owens are entitled to Summary Judgment on Issue 4.

E. Defendants Counterclaim Count I
1.

Defendants are the owners of the property described on Exhibit "3" which is

attached to the Amended Complaint and incorporated by reference.
Owens Response: The seller of the property claimed by Defendants had no right to sell
property described on Defendants legal description. The seller only had the right to convey
property described on her legal description on file. See the seller's legal description recorded and
on file at the County Recorder's office in Rupert, Idaho Instrument Number 520778 which
describes the boundary line in dispute as agreeing with the legal description of Owens southern
boundary,. Defendants can only legally lay claim to the property described in the seller's
recorded legal description and not an erroneous survey ordered by Westerra Realty with a
completely different legal description with an extensive disclaimer and providing no explanation
for the difference in the seller's legal description on file. Defendants have no admissible evidence
to explain the disclaimer on Westerra Realty's survey of March 23, 2018 and they cannot explain
the different description and conflict of their legal description and the seller's legal description on
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2.

Plaintiffs are asserting a claim of ownership for a portion of the property of the

Defendants described on Exhibit "3" because of an error in the survey by which they acquired
their property by the deed which is attached to their amended complaint as Exhibit "2", or
because they are asserting a claim of an agreed boundary South of their surveyed and deeded
boundary. Plaintiffs have unlawfully erected a fence and "no trespassing" sign on the property of
the Defendants. A photo of the fence is attached to Plaintiffs' amended complaint as Exhibit "4".
Defendants are entitled to have the fence removed by Plaintiffs.

Owens Response: Plaintiffs (Owens) have never asserted a claim for any portion of
Defendants property. Defendants claim there is an error in the survey that Owens acquired
their property yet they provide no admissible evidence to show any error in the survey
which Owens acquired their property. In fact, the survey in question was for five
properties. If Owens property is in error so are the other 4 properties and there is no
evidence of an error or a correction of an error on file with the County Recorder's office.
Plaintiffs have not unlawfully erected a fence. Plaintiffs did post no trespassing
signs for the property claimed by Defendants and placed in dispute. There is no fence to be
removed except for the barbed wire fence unlawfully erected by defendants through Owens
front yard and up onto his driveway. If Defendants are referring to the fence unlawfully
erected on Owens property, then, yes, they are entitled to have that fence removed and
Plaintiff will oblige by doing so upon clarification of Defendants statement. Yes, Owens are
claiming an agreed upon boundary that was agreed upon in 1983 between the previous
owner of Owens property and the buyer of the Alfalfa field. See Attachment 4 of Exhibit 1:
Walter A. Woodworth purchased the Alfalfa field now owned by Defendants on April 12,
1983. See David I. Nichols statement at page 3 of Exhibit 1: Walter A. Woodworth and I
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agreed that the boundary trees I planted from west to east and the big tree at the east of my
property was the boundary line between my property and the alfalfa field. We never had
any disputes about the boundary. The alfalfa field was clearly and alfalfa field and my
residence was clearly and visibly a residence with a front yard bordering the alfalfa field.
He maintained the alfalfa field and I maintained my property. The berm and built up
ground between the two properties kept my irrigation water from going onto the alfalfa
field." Since the agreement between the previous owner of Owens property and Walter A.
Woodworth, successive owners of the Alfalfa field have accepted the berm as the boundary
line between Owens property and the alfalfa field without any complaints or objections.
Since purchasing their property, Owens have used, maintained, cultivated and irrigated
the property north of the berm without any claims until the Defendants purchased the
alfalfa field and claimed a large strip of property north of the dividing berm based on an
erroneous survey by Westerra Realty with a completely different legal description of both
Owens and the seller of the alfalfa field without any explanation for the change in legal
description. Owens are entitled to summary judgment on Count 1 item 2.
3.

Plaintiffs have a lawnmower and other items of personal property on the property of

the Defendants. The Defendants are entitled to have Plaintiffs remove their personal property
from the property of the Defendants or for the Defendants to dispose of Plaintiffs' personal
property located on the property of the Defendants.
OWENS RESPONSE: This claim is ludicrous. The only reason Owens have a riding
lawnmower on property that is in dispute that Defendants are claiming is the fault of Defendant
Derik Smith's unlawful action of engaging in self help and building a barbed wire fence
enclosing and unlawfully taking Owens riding lawnmower along with numerous other personal
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property taken in violation of Idaho Code Section 18-2403. (theft) Defendants have previously
stated their intention to dispose of Owens property unlawfully taken. Owens are entitled to summary
judgment on Defendants Count I item 3.

4.

Defendants are entitled to a judgment quieting title to their property described on

Exhibit "3" to the complaint and enjoining the Plaintiffs from further entering and trespassing on
the property of the Defendants and requiring Plaintiffs to remove their personal property from
Defendants' property.
OWENS RESPONSE: See response to Defendants Count 1 item 3. Most of the
personal property unlawfully taken by Defendants unlawful fence is now gone. Defendants deny
taking the missing property. The property described as Defendants is in dispute. Defendants are
not entitled to title to the property in dispute. Plaintiffs (Owens) will not remove the remaining
stolen items taken by Defendants unlawful self-help and unlawful fence depriving Owens of
their property. The remaining property captured by Defendant's unlawful fence is physical
evidence of theft. Owens are entitled to summary judgment on Defendants Count I item 4.
COUNT II
1.

Defendants are entitled to have Minidoka Irrigation District irrigation water

conducted through a buried pipeline running across the property of the Plaintiffs parallel to
County Road 125 West near the County Road right-of-way from the Minidoka Irrigation District
B-1 canal. Defendants believe and allege that the main line was installed around 1979, with the
approval of the Minidoka Irrigation District and the consent of the then current owners of the
properties of the Plaintiffs and the properties of the Defendants.
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OWENS RESPONSE Defendants believe and allege that the main line (buried
irrigation pipe was installed around 1979. That part of their assertion is true. They then assert
that that the consent of the current owners of the properties of Plaintiffs and the properties of the
Defendants. The current owners of the described properties are the Owens and Defendants.
Owens have not consented to any right-of-way, easement or written permission for Defendants
use of Owens buried pipeline. In 1979 Defendant Derik Smith and his wife did not own property
in the area. Defendant Derik Smith was just a young boy in 1979. See paragraph D above and
Attachment 6 to Exhibit 1. Owens are entitled to Summary Judgment on Count II Item 1.
2.

The diversion facilities on the bank of the B-1 canal and the irrigation pipeline do not

interfere with the use and enjoyment of Plaintiffs' property by Plaintiffs.

OWENS RESPONSE: The use of Owens buried pipeline by Defendants and the fact
that Defendants claim the pipeline as theirs in contradiction to paragraph D above and
Attachment 6 to Exhibit 1 without any right-of-way, easement or written permission granted by
Owens does interfere with the use and enjoyment of Plaintiffs (Owens) property. Owens need
their pipeline to irrigate a large pasture on Owens west property that is not currently claimed by
Defendants. Currently, Owens are using an inadequate gated pipe system to irrigate their west
field. This system requires a great deal of moving heavy pipe from the east portion of Owens
property to the west in order to use their water rights and maintain their property . Defendants
unlawful capture and use of Owens buried pipeline for irrigation of the Alfalfa field at the
expense of depriving Owens the use of their pipeline to irrigate their west property does
significantly interfere with Owens rights to use their own pipeline to properly irrigate their
property. Owens are entitled to summary judgment on Defendants Count II item 2.
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3.

Defendants believe and allege that the pipeline was installed, pursuant to a request

for a change in the point of diversion for irrigation water for Defendant from the B-1 canal by
Plaintiffs' predecessors in title.
OWENS RESPONSE: See response to Defendants Count II item 2 above. Defendant
did not own property in 1979 requiring irrigation from the B 1 canal. As stated, in 1979 he was
just a young boy. Exhibit 1 Attachment 6 shows clearly that the pipeline was constructed with an
easement and right of way for David Nichols, the previous owner of Owens property. Defendants
can show no request causing the pipeline to be installed and buried on David Nichols property
(now Owens property) Neither David Nichols or Owens have granted Defendants an easement,
right of way or written permission to use Owens pipeline. Defendants appear to believe that
simply by taking something that does not belong to them gives them the right to take and keep it.
Owens needs use of their pipeline to irrigate their west property. Owens would be willing to
work out a shared system with Defendants if they agree to stop taking things that do not belong
to them. Owens are entitled to summary judgment on Count II item 3.
4.

Pursuant to Section 42-1102 of the Idaho Code,

Defendants are entitled to continue to use, operate, repair, maintain and replace the diversion
facilities on the bank of the B-1 canal and the buried irrigation pipeline across the property of the
Plaintiffs parallel to County Road 125 West.
OWENS RESPONSE: See Attachment 6 to Exhibit 1. See Attachment 1 to Exhibit 1. David
Nichols and Jackie Lynn Nichols were deeded the property now owned by Owens on November
7, 1979. They received an easement and a right of way for construction and maintenance of an
irrigation pipeline on/under their property on November 9, 1979 , two days after their property
was deeded to them. See the language on the Easement and Right-of Way." Together with all
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rights of ingress and egress necessary for the full and complete use, occupation and enjoyment of
the easement hereby granted and all rights and privileges thereto." The use of the words "all"
rights does not make allowance for Defendants to make a claim granted and afforded to David
and Jackie Lynn Nichols. Defendants are reciting rights granted to David and Jackie Lynn
Nichols as their rights. In 1979 the Alfalfa Field was ditch irrigated from the east end and
Defendants did not arrive on the scene until March/April of2018 some 39 years later. The
ownership and use rights of the buried pipe on Owens property was conveyed to them upon their
purchase of the property previously owned by David Nichols. Owens are entitled to summary
judgment on Defendants Count II item 4 .
CONCLUSION
1. Idaho Courts have long held that self-help in property disputes are not proper.

Citing a case on point with the present case, Weitz v. Green, 148 Idaho 851,863,230 P.3d
743, 755 (2010) the Supreme Court of the State ofldaho Docket 44887 stated in a 2018
oplillon:
In Weitz, owners of neighboring properties were in dispute as to ownership of land
along the common border of two adjacent properties. Weitz, 148 Idaho at 856,230
P.3d at 748. During the dispute, one party entered the contested land and built a fence
in place of a dilapidated fence.
The Court, (quoting Menasha Woodenware Co. v. Spokane Int 'l Ry. Co. 19 Idaho
586, 593, 115 P. 22, 24 (1911)) However, we stated, when the appellants entered the
tract of contested land and constructed the fence, they "were not committing an
innocent mistake in re-entering the property, cutting down vegetation and erecting a
fence. They had notice from the [respondents] that the property was in dispute." This
Court went on to say"that it strongly disfavors the resort to forceful self-help in
resolving property disputes." Id. Ultimately this Court determined the Appellants
acted willfully and intentionally and, and were thus guilty of trespass and liable for
treble damages under Idaho Code section 6-202. Id.
2.

Defendant and his attorney acknowledged that the survey of March 23, 2018 and property

claimed by Defendant was in dispute and were engaged with Plaintiff in efforts to settle the
disputed property boundaries which Plaintiff posted with "No Trespassing" signs until the
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dispute could be resolved. While negotiations were underway to resolve the dispute, Defendant
willfully and intentionally entered onto the posted property and erected a hostile barbed wire
fence unlawfully taking a large portion of Plaintiff's property.
'The most elementary conceptions of justice and public policy require that the wrongdoer shall bear the
risk of the uncertainty which his own wrong has created.' " Smith v. Mitton, 140 Idaho 893, 900, 104
P.3d 367, 374 {2004) (citations omitted).
In Griffel, the Court stated: Where no express agreement is shown, the agreed upon boundary "must
therefore be determined from the conduct of the parties, viewed in the light of the surrounding
circumstances." .. A long period of acquiescence by one party to another party's use of the disputed
property provides a factual basis from which an agreement can be inferred.

4. A Statement of Genuine Material Facts Not In Dispute with relevant references and Exhibits
to the Summary Judgment Issues and Counterclaims has also been filed herewith.
5.WHEREFORE, it is respectfully requested that summary judgment be granted in favor of
Owens and against Defendants Derik L. and Jessica R. Smith for all issues and counts cited
above.
Respectfully submitted,

Carl E. Owen

and

Anita R. Owen

PO Box 723, Rupert, Idaho 83350
208-434-3206 carleowen@gmail.com
Attached: Affidavit of David Ike Nichols dated March 22, 2019 with 6 attachments
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CERTIFICA TE OF SERVICE

I certify that a copy of this Brief in support of Owens MOTION FOR SUMMARY
JUDGMENT was mailed via U.S. Postal Service First Class Mail to the following on April
19, 2019:

Donald J. Chisholm
223 East Main Street
PO Box 1118
Burley, Idaho 83318

Carl E. Owen

1I

1 "l

{ 2--

o

\Cj
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2
3
4

5

Carl E. Owen and Anita R. Owen
Husband and Wife
PO Box 723
276N 125W
Rupert, Idaho 83350
Phone: 208-430-3206
Email: carleowen@gmail.com

6

DISTRICT COURT FOR THE FIFTH JUDICIAL DISTRICT FOR THE

7

STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA
8
9

10

CARLE. OWEN & ANITA R. OWEN, prose

Case No.: CV 34-18-756

Plaintiff,

11

AFFIDAVIT OF DAVID IKE NICHOLS

12

vs.

13

DERIK L. SMITH AND JESSICA R. SMITH,

14

Defendant

15

David Ike Nichols, being frrst duly sworn on oath and upon penalty of perjury

16

17

freely without coercion makes the following AFFIDAVIT regarding the above Captioned case.

18

1. That he is of the age of majority; that he is retired.

19

2. That he is the previous owner of the property described as 276N 125W, Rupert

20

Idaho 83350; now owned by Carl E. Owen and Anita R. Owen, Plaintiff in the above captioned

21

case.
22

3. That his parents William C. Nichols and Eva Nichols conveyed property to him
23
24
25

26

and his wife Jackie Lynn Nichols by Warranty Deed dated November 7, 1979.
4. That said Warranty deed is on file at the County Recorder Office in Rupert,
Idaho under Instrument No. 297870, attached to this Affidavit and identified as Attachment 1.

27

28
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1
2

5. That the property conveyed to him and his wife by his parents William C.
Nichols and Eva Nichols is accurately depicted and identified as RP09S24E070370 by the aerial

3
4

5

photograph attached to this Affidavit as Attachment 2 and outlined with a green line.
6. That the aerial photograph identified as Attachment 3 shows the property that

6

my wife and I previously owned and is now owned by Carl E. and Anita R. Owen. The west

7

point of the property is identified with a "dot" representing the center of County Road 125 West

8

and described as the true point of beginning (POB) on the Warranty Deed description of

9

10

Attachment 1 to this affidavit. Attachment 1 describes the property as starting at the

11

POB(middle of 125W Road) and extending east for 613.75 feet. The aerial photograph

12

identified as Attachment 3 shows an alfalfa field to the south that was also owned by my parent

13

until April 12, 1983 over three years and five months after my parents deeded my property to my

14

wife and me that is now owned by Carl E. and Anita R. Owen. On April 12, 1983, my parents

15

16

deeded the alfalfa field to Walter A. Woodworth with a Warranty Deed on file at the County

17

Recorder 's Office in Rupert, Idaho under Instrument Number 332795 attached as Attachment 4.

18

The aerial photograph (Attachment 3) shows a row of trees that I planted as a wind break and a

19

property line from the west point of my wife's and my property in line with a large tree at the

20

east portion of my property. My parents deeded the property to my wife and me and my parents

21

22

agreed that my property line would go from the pin in the middle of 125W Road then east for

23

614 feet and split the large tree at the south east portion. The north half of the big tree would be

24

my wife's and my property and the south half of the big tree would go with the alfalfa field to th

25

south. I maintained my property and my grape patch, asparagus patch and garden spot up until I

26

had to relinquish my property as part of a bankruptcy settlement, and it was sold to Carl E. Owen

27

28

and Anita R. Owen, the current owners. When my parents sold the alfalfa field to Walter A.
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Woodworth in April of 1983 (Attachment 4) Walter A. Woodworth and I agreed that the
2

boundary trees I planted from west to east and the big tree to the east of my property was the

3

4

boundary line between my property and the alfalfa field. We never had any disputes about the

5

boundary. The alfalfa field was clearly and visibly an alfalfa field and my residence was clearly

6

and visibly a residence with a front yard bordering the alfalfa field. He maintained the alfalfa

7

field and I maintained my property. The berm and built up ground between the two properties

8

kept my irrigation water from going onto the alfalfa field. My parents later sold the eastern

9

portion of the east field bordering the alfalfa field (228 feet) to Mr. and Mrs. Michael Childs so
10
11

they would have a total of 5 acres. I agreed to maintain Mr. Childs property in addition to my

12

east property up until Carl E. and Anita R. Owen purchased the property from my bankruptcy

13

estate and they agreed to continue to maintain Mr. Child's portion of the east field due to the

14

land contours. My property was then conveyed to Carl E. Owen and Anita R. Owen on

15

16

September 4, 2008 with a Bankruptcy Trustee Deed on file with the County Recorder's Office in

17

Rupert Idaho under Instrument Number 498593 Attachment 5. Carl E. Owen and Anita R.

18

Owen maintained and used the property that I previously used and maintained without any

19

dispute from the owners of the alfalfa field from September 4, 2008 up until September 14, 2018

20

On September 14, 2018 the new owner of the Alfalfa field (Derik and Jessica Smith) built a

21

three-strand barbed wire fence from the east portion of Carl E. Owen and Anita R. Owen's
22
23
24

25

26

property through his front yard and up onto the beginning of their driveway in their absence. The
building of the fence was captured by a trail camera taking photographs.
7. Mr. Lind Gamer leased the alfalfa field for many years and holds the lease now
for the new owner, Derik Smith. Mr. Gamer handles all functions of irrigating, mowing and

27

28

harvesting the alfalfa crop. Mr. Gamer and I enhanced the natural berm and constructed the
AFFIDAVIT OF DAVID IKE NICHOLS - 3

Page 307

berm between my property and the alfalfa field to a higher level to prevent irrigation water fro
2

my property going into and onto the alfalfa field.

3

For decades the berm and the irrigation pipe running from the west end of the alfalfa field has
4

5

been accepted as the boundary between the two properties in dispute. From November 7, 1979

6

until my property was sold to Carl E. and Anita Owen on September 4, 2008, I maintained,

7

mowed my property north of the berm established by myself and Mr. Lind Garner to separate the

8

two properties and control irrigation water from damaging the alfalfa field. I maintained and

9

cultivated a garden spot, a grape patch and an asparagus patch which is now claimed and fenced
10
11

off with barbed wire by the new owner, Derik Smith. A Christmas tree I planted in my front

12

yard is also enclosed by the barbed wire fence. When Carl E. Owen and Anita R. Owen bought

13

the property from my Bankruptcy estate, they continued mowing, maintaining, cultivating and

14

tending the established garden spot, the grape patch and the asparagus patch up until September

15

14, 2018 when Derik Smith erected a barbed wire fence taking part of their garden spot, part of
16
17

their grape patch, a large portion of their front yard up onto the beginning of their driveway. The

18

fence took personal property of garden tools, gas cans, lumber, metal fence posts and assorted

19

tools and equipment including their riding lawnmower.

20
21

8. I live in Pocatello. I came to Rupert at Carl E. Owen and Anita R. Owen' s request to
observe the fence placed on their property. The fence in no way, shape or form represents the

22
23

long- accepted boundary line separating Mr. and Mrs. Owen's property that I owned and

24

maintained for 29 years and the alfalfa field to the south of their property. Prior to owning the

25

property that Mr. and Mrs. Owen now own, I maintained that property and worked the alfalfa

26

field to the south of their property for many years for my parents up until April 12, 1983 when

27

my parents sold the alfalfa field to Walter A. Woodworth (Attachment 4). Until Lind Garner

28
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1
2

installed a wheel line for the alfalfa field, it was irrigated by ditches to the east portion of the
field.

3
4

9. On November 9, 1979 two days after my parents deeded to me and my wife the

5

property now owned by Mr. and Mrs. Owen the Minidoka Irrigation District granted a right-of

6

way and easement to my wife and me for construction and continued operation , maintenance,

7

repair , alteration, inspection and replacement of an irrigation pipe line across the property

8

deeded to my wife and I by my parents (Attachment 1). See Attachment 6. The underground

9

10

pipeline was constructed from the Minidoka Irrigation District B-1 canal to the south end of my

11

wife's and my property under my driveway. The pipeline belonged to my wife and I as part of

12

our property until it was conveyed to Mr. And Mrs. Owen when they bought the property we

13

owned on September 4, 2008. (Attachment 5). To my knowledge, Mr. and Mrs. Owen have not

14

granted any easement, right-of-way or written permission for anyone else to use their pipeline

15
16

placed under their property and driveway. I am not aware of any recorded easement, right-of-

17

way or written permission on file at the County· Recorder 's office in Rupert for anyone other th

18

Mr. and Mrs. Owen to use the buried pipeline on their property. The pipeline was constructed

19

and put in place to irrigate the west portion of what is now Mr. and Mrs. Owen's property.

20

9. I certify by my signature on page 6 of this affidavit that the above statements are true

21

and accurate, and I will so testify under oath in Court.
22
23
24

25

26
27

28
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2

Signature: David Ike Nichols

dated: March 22, 2019

3
4

Attachments to this affidavit 1-6
5
Attachment 1: Warranty Deed Instrument No. 297870

6
Attachment 2: Aerial Photo showing Tax Parcel RP09S24E070370
7

Attachment 3: Aerial Photo showing monument (POB) in the center of 125 West Road and the
8
Large tree to the east representing a dividing line between the two properties
9
Attachment 4: Warranty Deed Instrument No. 332795
Attachment 5: Bankruptcy Trustee Deed Instrument No. 498593
11
Attachment 6: Easement for Construction and Maintenance of Irrigation Systems
12
granted to David I. Nichols and Jackie Lynn Nichols dated November 9, 1979 for a right

13
of way and easement for a buried irrigation pipe through their property
14
15
16
17
18
19
20
21
,

22
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332795
... WARRANTY DEED

FOR VALUE RECEIVED WILLIAM C. NICHOLS, also ltnown as
Wm C, Nichols, and EVA W, NICHOLS, hµsband and wife, the Gran tors,:

. do· he·r eby grant, bargc1in, sell ·and convey unto WALTER A, WOODWOR'l'H;

a single man, whose present address is c/o Philosophical Librar~, i
Felicita Blvd, (Plaza), Escondido, California 92025,
:
the Grantee, the following descd.bed ·premises, located in Minidoka!

I · 355 W,

County, Idaho, to-wit:

·

TOWNSHIP 9 SOUTH, RANGE 24 EAST, B9I SE MERIDIAN,
MINIDOKA COUNTY, IDAHO
SECTION 7: That. part of the NE¼, described
more particularly as followst
.
Beginning at the Southwest corner of the NE¼NE¼
of said Section 7, which point shall be known
as the TRUE POINT OF BEGINNING; thence North
a9co9• East for 613,75 feet; thence South 89°09 1.
East for 228.69 feet; thence South 7co4•14 11
East (recorded as South 7co5 1 East) for 553.73
feet; thence South 2c04'11" East (recorded
as South 2co6 1 East) for 591.0 feet; thence
South 0°02 1 10 11 East (recorded as south O0 0·4'
East) for 192.45 feet to a point on the quarter
seq-t:ion l~ne ,cf said Section 7; thence North
89°29'17 11 West along said quarter section line
for 937,96 feet to a point, which point -is
the Southwest corner of the SE¼NE¼ of sai d
Section 7; thence North oc16 1 East along the
West boundary line ·of°' sai"d. SE¼NE¼ for 1318.03
feet to the TRUE POINT OF BEGINNING.
,.
·,

''

i
I

SUBJECT T0: ' Exis.ting '·road and utility easements
and rights-of-way and all t ·a xes and O & M Assessmc,mts
after January 1, 1979~

·•·

.I
(

lI

l
:
i

TO HAVE AND TO HOLD the said prE;?rnises ,,, with their

!(

DATED this 12th day of April, 1983.

'I

appurtenances unto the said Grantee his hefrs and assigns forever .1
And the; said Grantors do hereby covenant to and with the Grantee i
that they are the owners in fee of said premises, that ~aid
j
premises are free from · all encumbrances and that they will
:.
warrant and defend the same from all lawful claims wh~tsoever •.
l
iI

!!

I•

.· William
i~C.C. ~Nichols

' .,ff.

'J.

.

.

.

I

i

i

I

l

I • •

·· _§~.w . t f / ~

. .. .
'

. .

_ . . :..

.

. ,, :. Eva·

w. ~i~l:}ols · '

.

I

.

J

A·-rt~~M M,1~.1.l'-t) ro _J)-\~li) : ~ :I'.~ NtC/(ClL,S

-·: _f!l•f., ,·,jA~.,-r :D~,:,._:3/1-i t·tt>f 1f'. .. ·
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.. fltCt . ( .' ·.. . ·...

·' STATE OF IDAHO

)
) ss.
)

,. County of Minidoka
1

On this Li!!:c1ay of April, 1983, before me, a Notary
Public in and . for said State, personally appeared William C.
I Nichols and Eva W. Nichols known to me to be the persons whose
'!., names are subscribed to the within instrument and acknowledge
d
1
to me that they executed the same.
·

· [. 1?

IN WITNESS WHEREOF I have hereunto set my hand . and
affixed my official seal the day and year first above writteZ?,,

L

· ,,

'

Notary P\.lbl.i.c

,

-r..,d,.t__._

~esiding at Rupert, Idaho
My Commission Expires: Life

3 3.2
;.

.

7,

9 ,;v.

: ~J:::; ~:,T Of

~~~~'A.-~..'t ~~~
F:i !,'
.Jf\f\, - - ·- l

•

ArR 111 I j4 ~t~ '03
II .
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Ins tr, ._...,_'It # 498593

RUPERT, IDAHO
JNTY,
of Pagett 2
No.
4:14
03:1
.,._2008
Recorded for : RUPERT LANO TITl.E
MINUX

DU ~ 11MrfH

Fee: f.00

Ex-Of(l~IQ Rec.order Doputy

} '

4

1

:
AFTER RECORDING RETURN TO

t/22228

BANKRUPTCY TRUSTEE'S DEED

s. filed in
David I. Nichols aka David Ike Nichol
GRANTOR: The bankruptcy estate ofthe District ofi dah o, Case No. 08-40259 , by and
~r
the Un ited States Bankruptcy Court
Box 506, Tw in
AIN SD ON , whose address is PO
Yll
R
GA
,
stee
Tru
7
r
pte
Cha
its
through
L.
Falls, Idaho 83303.
GRANTEE~

and Wife)
Car l e. & Anita R Ow en (Husband

RATION: $110,000.00
TRUE AN D AC TU AL CONSIDE
DA TE : September 4, 2008

Grantor's right, title and interest
Grantor conveys to Grantee all oft be

in and to the rea l property described

a1> fol¼w~r.

24 EBM,
tion 7, Township 9 South. Range
Tax #24 in the NE ¼, NE l/4, Sec 3.090 .acres + ory
Minidoka CoUl,ty, Idaho. Approximatel
ho
at2 76 No rth i25 West, Rupert, Ida
Als o kno wn as~ Residence located

~

ST, BOISE MERIDIAN, .MIDIDOKA
TOWNSHJP 9 SOUTH, RANGE 24 EA
COUNTY, IDAHO
particularly described as follows:
Section 7: That part of the NE¼, more
nt
--.)
NE¼NE¼ of said Section 7,-which poi
the
f
er-o
com
est
thw
Sou
the
at
g
nin
tBegin
Eas t for 613.75
of Beginning; thence No rth 89° 09'
~h all be kno wn as the '.frue Point
as 176.6 feet) to
4" West for 174.93 feet (recorded
feet to a point~ thence North 7°1 0'4
along said
Canal; thence No rth 74°12•43•• West
a point on the eenterline of the B-1
said .
thence Sou th 88° 38' 49" We st along
centerline for 221.03 feet to a point;
th 0°1 6'
on the 1116th section line; the nce Sou
centerline for 378.22 feet to a poi nt
inning.
Beg
of
nt
for 233.88 feet to the Tru e Poi
We st alo ng said 1116th section line

A-r-rAe,-& Mlp1(_5) -r~ J:>-4v,,. :t l(t .
"• c~ • '-i
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.~F,, »Av a-r 3:>TJ 5/,, /,~,,

~ ,=ii,t rri=!ZJ(Vf !A

J

The Property and any improvements thereon
are conveyed AS IS AND
WITHOUT REPRESENTATION OR WARRA
NTY, EXPRESS OR IMPLIED, and by
recording this deed Grantee accepts the Property
and improvements in that condition.
TIDS INSTRUMENT WILL NOT ALL
DESCRIBED IN TIIlS INSTRUMENT IN VIOOW USE OF THE PROPERTY
USE LAWS AND REGULATIONS. BEFORE LATION OF APPLICABLE LAND
INSTRUMENT, THE PERSON ACQUIRING SIGNING OR ACCEPTING TI-IlS
SHOULD CHECK WITH TIIE APPROPRIA FEE TITI..E TO TIIE PROPERTY
DEPARTMENT TO VER1FY APPROVED TE CI'IY OR COUNTY PLANNING
USES.
The Banluuptcy,Estate of David 1. Nlohols

~L
·
Rai nsd o~
Its: Chaplet 7 Tru stee

ACKNOWLEDGEMENT
STATEOFIDAHO )
) ss.
County of Twin Falls )
On t'itls ~ day of Septemner, 21)0 0, befo
re '[Df', a1'lotary'Publlc jn and for said
State, personally appeared Gary L. Ramsdo~
kno
wn
or identified to me to be the person
whose name is subscribed to the within inst
rument as the Trustee of Uni\ed States
Bankruptcy Co ~ 9f tb,Q ~tn gt 9f I~9 ,
'!114 ~ckn.Qwledg~d m~ -~ th~ ~~~~gte

w

same as such Trustee

·

d th~

CAAfSSA JACOBS
NOTARY PUBLIC
STATE OF IDAHO

Notary Public foIdaho

Residing in: Kimberly. Tdaj,o

My commission expires: Ap~~ ~~ ~0_1_2
1

A.,.,.A,HNt,r,(s) ..,0 lM~tl it c,
,..,,-1~.Jt-r 1) T~ 3/1,'1,/ c..01,
('t A ,t{ ~) .
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EASEMENT FOR CONSTRUCTION AND MAINTENANCE OF IRRIGAT ION SYSTEMS
Know All Men By These Present s
That ( I ) (We)

Minidok a Irri gati o n Distric t

of
Minidok a
County, State of Idaho, do hereby grant and convey to David I.
and Jc:i,c;:k,ie _ Lynn Nichols
,His success ors and assigns ,a right-of -way and easemen t for
the constr~ ction and continu ed operati on, mainten ance, repair, alterat
ion,
inspect ion and replacem ent of irrigati on pipelin e or systems , on and
across
the followi ng premise s belongi ng to the said Grantor (s) in __.M~i-·~u.i~d~o~k~a..__
_____
County, State of Idaho, in the followi ng locatio n:
The

Part of the NE\
---- ------- ---- ---- ---- ---- ---- ---- ---- --of

Section ____7____ ____ ___ ,Townsh ip _____9____ ____ ____ __
Range

24
---- ------- ---- --,

East Boise Meridia n.

Togethe r with all rights of ingress and egress necessa ry for the full
and
complet e use, occupat ion and enjoyme nt of the easemen t hereby granted
, and .all
rights and privileg es inciden t thereto , includin g the right from time
to time
to cut, trim and remove trees, brush, overhan ging branche s and other
obstruc tions
which may injure or interfe re with the Grantee 's use, occupa ti'on ,)r
enjoyme nt
of this easemen t and the operati on, mainten ance and repair of · Grantee
's
irrigat ion pipelin e or system.
EXECUTED AND DELIVER ED This

----9 ----day

of

✓

· Novefub,er

IN WITNESS WHEREOFF, The Grant or ( s) (has) ( have )_~
~~:~:f':~ltj1~ ), .,,(their ) hand( s)
and seal(s) the day and year just abovP written . :;.~"-,,_'\'{ ·:·.~.. -- /}.-Z /,\,,:, ...
. \.,

,,: -:/:,~·:~~.:)·(,;,{ii·</>{ i::i"'-. ·~i(~-~
i.\.'~- '·: : (\,-~EAL)
. .·

; l : : /\~::.t/Y'"'·'. ,,
.,, 1,

. _. i;'..;. . •
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.:.;:. . . ,,-:(> ,

{:,..\ ,..._

STATE OF IDAHO

: :.=:. : ' (S~AL)

.3 ·/j~f// ·

"<?~--- .... . - ;.~:\iY~'

ss
County of Minidoka

·:;, _0 I 1 i , n·1 ·, t "-\ ' ,..___.
: '-J
.

',~ • • •.

1,/ .i4,.,,:_fr

- \.

.. . .

:; .
.

On this

9
day of November
,19].!)__ , before'•'• foe; · the undersi gned,
a Notary Public in and for said ' state, persona lly appeare d Jacki e
Lynn
Nichols
kno,.,n to me ,to be the person( s) whose name(s) ' (is) (are)
sub-scri beti..:,to the within instrum ent, and acknowl edge·d to me that (
he)(the y)

.;~::t~~iJ/'.ttf:r~me.

.
~.>>iN',;~·wi~·fs.s _;~:WHEREOF' I have hereunt o set my hand and aff ixed my
officia l
f / c.;s-~ai_; };ti,i.'e'.\ia v\ln~ ye a r in this certifi cate
f,, -r,L.r. /$ G · ': - ':L d •
L

'.~l:. :~
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or Idaho
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IN THE DISTRICT COURT OF THE
5th JUDICIAL DISTRICT
MINIDOKA COUNTY, IDAHO
On:04/19/2019 3:24 a.m.
Tonya Page
CLERK OF THE DISTRICT COURT
Filed By: P.mfu=

Carl E. Owen and Anita R. Owen
Husband and Wife
PO Box 723
276N 125W
Rupert, Idaho 83350
Phone: 208-430-3206
Email: carleowen@gmail.com
DISTRICT COURT FOR THE FIFTH JUDICIAL DISTRICT FOR THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA
CARLE. OWEN &ANITAR. OWEN, Case No.: CV 34-18-756
prose
Plaintiff,
STATEMENT OF GENUINE MATERIAL FACTS NOT IN
DISPUTE

VS.

DERIK L. SMITH AND JESSICA R.
SMITH,
Defendant

1. COMES NOW Plaintiff hereafter Owens and submits their Statement of Genuine Material

Facts Not in Dispute in support of their Motion for Summary Judgment.
STANDARD OF REVIEW:
Summary judgment is appropriate when "the movant shows that there is no genuine dispute as to
any material fact and the movant is entitled to judgment as a matter of law." Fed. R. Civ P.
56(a); see also Celotex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986). " A ' material' fact is one

(J)
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that is relevant to an element of a claim or defense and whose existence might affect the outcome
of the suit. ... Disputes over irrelevant or unnecessary facts will not preclude a grant of summary
judgment." T.W. Elec. Serv., Inc. v. Pac. Elec. Contractors Ass'n, 809 F.2d 626, 630 (9th Cir.
1987); see also Anderson v. Liberty Lobby, Inc., 477 U.S. 242,248 (1986).
STATEMENT OF GENUINE MATERIAL FACTS NOT IN DISPUTE

2.

This dispute arose on or about April, 2018 when Owens observed Defendant, Derik Smith,
placing a Metal fence post (T post) on property that Owens had purchased on September 8, 2008.
See Exhibit 1 Attachment (5) of Owens Brief in Support of Summary Judgment. Owens
approached Defendant Smith with two witnesses and notified him that he was trespassing.
Defendant Smith stated that he had purchased the adjoining alfalfa field to the south and that he
was claiming part of Owens property based on a survey ordered by Westerra Realty or March 23,
2018. See Owens Amended Complaint of October 30, 2018 Exhibit 3.

Derik Smith further

stated that his intention was to build a fence from the Metal T post to the west ending at County
Road 125W to keep his children from getting in the Bl Irrigation Canal. Owens advised him in
front of two witnesses that his claim of Owens property was in dispute and advised him not to
build a fence or take any further action regarding his claim until the matter could be settled in
Court. Shortly thereafter, Owens then placed posted signs and No Trespassing Signs at the point
of Defendant Smith's T post. See Exhibit 4 to Owens Amended Complaint.

3.

On July 17, 2018 Owens received a letter from Attorney Donald J. Chisholm (Exhibit 5 to
Owens September25 Complaint stating that he was representing Derik and Jessica Smith in the

Boundary Line Issue. Attorney Chisholm stated that he had discussed the survey issues with
Trevor Reno of Desert West Land Surveys. He stated that Trevor Reno said, regarding Owens

(2J
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survey, that the surveyor, Lloyd Hess had incorrectly located the sixteenth comer section 3.8
feet west and 1.1 south of its correct location. The correct location cited as the true point of
beginning (POB) in both Owens survey and Westerra Realty's survey (Exhibit 3 of Owens
Amended Complai nt of October 30, 2018). 2 page 1-2) is a survey monument placed in the

middle of County Road 125W. Attorney Chisholm stated that Smiths may be willing to sell
Owens a portion of their land (claimed) at a fair market value. He further identified his letter of
July 17, 2018 as a demand letter on behalf of Smiths and demanded that Owens remove their no
trespassing signs within 10 days of the date of the letter. He stated that if Owens failed to do so,
they (Smiths) will take appropriate action to have the court determine that Owens are trespassing
on their property, to have the boundary line determined by a judicial decree and to have Owens
reimburse them for their costs and attorney fees.
4.

Owens responded to Attorney Chisholm 's demand letter on July 18, 2018 (Exhibit 6 page 5-6
of Owens Septemb er 25, 2018 complaint) and countered with a demand that Smith remove his

erroneous T post placed on Owens property and invited Attorney Chisholm to set a court date to
resolve the matter.
5.

Owens received another letter from Attorney Chisholm dated August 15, 2018 (Exhibit 7 to
Owens Septemb er 25, 2018 Complaint) wherein he again states that the Southern Idaho Land

Survey used for Owens legal description of their property incorrectly located the 1/16 section
comer 3.8 feet west and 1. 1 foot south of the correct location. He addressed Owens concerns
about Smiths using the buried pipeline on Owens property which came with the property when
Owens purchased their property. See Exhibit 1 Attachm ent 6 to Owens Brief in Support of
Summar y Judgmen t showing a right of way and easement granted for the previous owners of
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Owens property , David I. and Jackie Lynn Nichols to construct, occupy, enjoy and use
the
grantee ' s (David I. and Jackie Lynn Nichols) irrigation pipeline.
6. The irrigation pipeline in dispute is buried and runs underneath Owens property and
driveway.
The ownership, right of way, easemen t and use rights thereof passed to Owens upon their
purchase of the property on Septemb er 8, 2010. Attorney Chisholm included a colored
aerial
photogr aph of a blue parcel outlined in red depicting the disputed land claimed by Smiths.

(Exhibit 7 to Owens September 25, 2018 Complaint). Defenda nt Smith built a barbed
wire
fence while the property claimed was in dispute on September 14, 2018 without benefit
of a
court order or j udicial decree.
7. At Defendants reply and counterclaim dated Novemb er 6, 2018 to Owens suit on
page 11

paragraph 3, Defendants state that they believe and allege that the pipeline was installed
,
pursuan t to a request for a change in the point of diversion for irrigation water for Defenda
nt
from the B-1 canal by Plaintiff 's predecessors in title. Plaintif f's predece ssor in title was
David I.
Nichols and Jackie Lynn Nichols. See Exhibit 1 Attachment 6. The right of way and
easemen t
for construction of the buried pipeline under Owens property was granted to David I. Nichols
and Jackie Lynn Nichols on 9 Novemb er 1979 and transferred to Owens for use and enjoyme
nt
on Septemb er 8, 2010. Defendants did not purchase the Alfalfa field to the south of Owens
property until April 11 , 2018 so Defendants could not have requested that the pipeline
be
installed in 1979 for their use.
8. Owens predece ssor in ownership was David Nichols and he states in his affidavit under
oath

(Exhibit 1, page 5): "To my knowledge, Mr. and Mrs. Owen have not granted any easemen
t,
right of way or written permission on file at the County Recorder' s office in Rupert for
anyone
other than Mr. and Mrs. Owen to use the buried pipeline on their property . The pipeline
was
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constructed and put in place to irrigate the west portion of what is now Mr. and Mrs. Owen' s
property."
9 . On September 14, 2018, Owens left their home at approximately 8:30 a.m. for a trip to Twin
Falls, Idaho. While in Twin Falls, Owens received a call from their neighbor David Pinther,
stating that Defendant Smith and a Desert West Surveyor was placing survey stakes on Owens
driveway and front yard. Owens later found during discovery that David Pinther was mistaken
and the person placing the survey stakes on Owens property was in fact an employee of Desert
West Land surveyors. At the time on September 14, 2018 the Desert West Surveyor's employee
did field work by placing survey stakes on Owens property at the request and payment of
Defendant Derik-Smith, he was-not-a licensed professional surveyor and any field work done by
the employee must be under the direct supervision of a licensed professional survey. It is well
established that a Survey firm cannot receive payment from more than one party for the same
survey. Desert West survey received payment for the March 23, 2018 Westerra Realty survey
and from Defendant Derik Smith.
10. Upon learning from David Pinther that Defendant Smith had ignored Owens posted and No
Trespassing signs Exhibit 4 to Owens Amended Complaint , Owens stopped on their way
home from Twin Falls at the Minidoka Sheriffs Office on September 14, 2018 and filed a
trespassing complaint incident number 01-2018-01147. See Exhibit 8 attached to Owens

October 5, 2018 response to Defendants Notice of Hearing.
11. Upon arriving at their home on September 14, 2018, Owens found Defendant, Derik Smith in the

process of erecting a barbed wire fence beginning at the edge of Owens driveway and extending
east to a T post at the east portion of Owens' property. When they asked Defendant Smith if he
had obtained a court decree to build the fence over disputed property, he answered no. When
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they asked if he had consulted with his attorney prior to building the fence, he stated that
he had
and that his attorney had told him to build the barbed wire fence.
12. On September 14, 2018 Defenda nt Derik Smith stated that his attorney, Donald J.
Chishol m had
told him to erect the barbed wire fence through Owens front yard up to the edge of their
driveway. See Owens Septemb er 21, 2018 email to Attorney Chisholm (Exhibit 6 page
34 of
Owens Compla int of Septemb er 25, 2018) asking attorney Chishol m ifhe had instructe
d
Defendant Smith to erect the fence. Attorney Chishol m did not respond and did not admit
or
deny Defenda nt Derik Smith's statement.
13. On September 25, 2018 Owens filed suit against Derik and Jessica Smith for unlawfu
l
trespassing and damages. Owen's hereby incorporate the Septemb er 25, 2018 civil suit
and all
subsequent filings, motions and court orders into their motion for Summary Judgme nt
as
reference.
14. Attachment 2 to Exhibit 1 of Owens Brief in support of Summar y Judgme nt shows
a tax map
showing that Owens are taxed on property north of the berm of Defendants alfalfa field

property.

15. See Attachment 3 to Exhibit l of Owens Brief in support of Summary Judgment . The : Aerial Photo
shows
the monume nt marking the Point of Beginning for both Owens and Defendants property
(POB)
in the center of 125 West Road and the Large tree to the east representing a dividing line
between the two properties. See David I. Nichols statement at Exhibit 1 at page 3: " The
aerial
photograph (Attachment 3) shows a row of trees that I planted as a windbreak and a property
line from the west point of my wife's and my property in line with a large tree at the east
portion
of my property. My parents deeded the property to my wife and me and my parents agreed
that
my property line would go from the pin in the middle of 125W Road then east for 614
feet and
split the large tree at the south east portion.
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Respectfully submitted

Carl E. Owen

and

Anita R. Owen

April 19,2019
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CER TIF ICA TE OF SER VIC E

I certify that a copy of this Stat eme nt of Gen
uine Mat eria l Fac ts Not in Dispute in sup port
of Owens MO TIO N FOR SUMMARY JUD
GM ENT was mailed via U.S. Post al Service
Firs t Class Mai l to the following on Apr il 19,
2019:

Donald J. Chisholm
223 Eas t Mai n Stre et
PO Box 1118
Burley, Idah o 83318

c:i (~~ ~- ~~
l
ct

~6 t q
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Filed: 04/22/2019 08:58:01
Fifth Judicial District, Minidoka County
Tonya Page, Clerk of the Court
By: Deputy Clerk - Juarez, Ilse

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA
CARLE. OWEN and ANITA R. OWEN,
Husband and Wife,
Plaintiffs,
vs.
DERIK L. SMITH and JESSICA R.
SMITH, Husband and Wife,

Case No. CV 34-18-00756
SCHEDULING ORDER,
NOTICE OF TRIAL SETTING
AND INITIAL PRE-TRIAL ORDER

Presiding Judge: Michael P. Tribe

Defendants.
Unless the parties stipulate otherwise using the Stipulation for Scheduling and
Planning document accompanying this Order, IT IS HEREBY ORDERED:
1. TRIAL:

This case is set for Pre-Trial Conference and for JURY TRIAL as

follows:
Pre-Trial Conference: August 12, 2019, Time: 9:00 a.m.
Jury Trial: September 11, 2019, Time: 8:30 a.m.

Days reserved:

J

a. DAILY TRIAL SCHEDULE: Generally, trial will commence each day at 9:00

a.m. and continue until 12:00 noon (with one morning recess). In the
afternoon, trial will recommence at 1:15 p.m. and end at 4:00 or 5:00 p.m.
(with one afternoon recess), depending on whether the court has other
matters set for hearing. For planning purposes, counsel are encouraged to
contact the clerk in advance of trial to determine whether other matters are
set at 4:00 p.m. on scheduled trial days. Witnesses shall be scheduled so
that the entire day is used for testimony. Counsel should have alternate
witnesses available to fill the trial day, even if witnesses are called out of
order.
b. OBJECTIONS TO EVIDENCE: An objection to evidence shall be a concise

statement of the ground for objection, without argument. The Court may
instruct the proponent to move on to another area of testimony and take up

SCHEDULING ORDER, NOTICE OF TRIAL SETTING AND INITIAL PRE-TRIAL ORDER - 1
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the objection outside the presence of the jury during a regular recess, the
noon hour, or after the jury has been excused for the day. All reasonably
anticipated objections to evidence shall be filed as motions in limine before
trial.
c. CRIMINAL TRIALS MAY SUPERSEDE A CIVIL TRIAL SETTING: Civil

trial settings may be vacated in order for criminal trials to be heard. The
Court will advise the parties of any superseding criminal trial setting as well
in advance of trial as possible.
2. DEADLINES WILL BE ENFORCED AT COURT'S DISCRETION: The deadlines

set forth in this Order are for the benefit of the Court in managing this case, and they will
be enforced at the Court's discretion. They will not be modified by the Court without a
hearing and assurance from parties that the modification will not necessitate
continuance of the trial.
3. ALTERNATE JUDGES:

Notice is hereby given that the presiding judge

assigned to this case intends to utilize the provisions of I.R.C.P. 40(a)(6). Notice is also
given that if there are multiple parties, any disqualification pursuant to I.R.C.P. 40(a) is
subject to a prior determination under I.R.C.P. 40(a)(2). The panel of alternate judges
consists of the following judges who have otherwise not been disqualified in this action:
Judges Brody, Butler, Cluff, Copsey, Emory, Harris, Huskey, Ryan, Shindurling, St.
Clair, Stephens, Tribe, Wildman, N. Williamson, Wilper, and Wood.
4. PRE-TRIAL

CONFERENCE:

The

Court will

conduct a formal

pre-trial

conference, pursuant to I.R.C.P. 16, and each party shall file a pre-trial memorandum
with the Clerk, regarding the issues set forth in I.R.C.P. 16(c)(2), no later than seven (7)
days before the pre-trial conference. A copy of the memorandum shall be provided to

the presiding judge's chambers that same date.
5. ELEMENT SHEETS: The parties shall file element sheets with the Clerk (with

copies to the presiding judge's chambers) no later than twenty-one (21) days before
trial. Each party's element sheet shall set forth the elements and the proposed
evidence, in specific detail, which the party believes in good faith will prove each
element of each claim, counterclaim, cross-claim, and/or affirmative defense. The
element sheets will be similar to final "issue" instructions given to juries (see IDJI 1.40.1
through 1.41.4.3).
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6. DEADLINES FOR PRE-TRIAL MOTIONS:

a.

All motions to join parties or amend the pleadings (except motions to
amend to add a claim for punitive damages pursuant to I.C. § 6-1604) shall
be filed and heard so as not to require that the trial be vacated or continued
as a result, and in no event later than one hundred twenty (120) days
before trial.

b. Motions for summary judgment and motions to add claims for punitive

damages pursuant to I.C. §6-1604 shall be filed and heard no later than
ninety (90) days before trial.

c.

All other non-dispositive pre-trial motions (including motions in limine) shall
be filed and heard no later than fourteen (14) days before trial.

d. Exceptions will be granted infrequently and only when justice so requires.
7. MOTIONS FOR SUMMARY JUDGMENT:

a. Motions for summary judgment shall be accompanied by a concise,
separate memorandum that: (1) identifies each material fact regarding
which the moving party claims there is no genuine issue; and (2) refers to
specific portions of the record by which each material fact is proven or
established. The party opposing summary judgment shall have twenty-one
(21) days to file an objection to summary judgment.
b. Any party opposing a motion for summary judgment shall serve and file any

affidavits and opposing briefs no later than twenty-one (21) days before
hearing. The opposing brief shall: (1) identify the specific factual matters as
to which the non-moving party contends there are genuine issues of
material fact requiring denial of the motion; and (2) refer to specific portions
of the record that support the claim that a genuine issue of fact exists. The
party moving for summary judgment shall have fourteen (14) days to
respond to the brief in opposition.
c. In ruling upon any summary judgment motion, the Court may assume that

the facts as claimed by the moving party are conceded to exist without
dispute except and to the extent the non-moving party shall have
controverted them.
d. Any reply brief shall be filed no later than seven (7) days before hearing.
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e.

Any objection to the admissibility of evidence submitted for purposes of
summary judgment shall be filed no later than seven (7) days before
hearing. The parties may not wait until the hearing to object to the affidavits
of the opposing party. The procedure regarding objections to evidence that
was authorized in Hee/a Mining Co. v. Star-Morning Mining Co., 122 Idaho
778, 782-83, 839 P.2d 1192, 1197-98 (1992) is not permitted. See Gem

State Insurance Co. v. Hutchison, 145 Idaho 10, 15, 175 P.3d 172, 177
(2007).
f.

Briefs and memoranda shall not exceed twenty (20) pages.

8. MOTION FILING AND HEARINGS: Absent an order shortening time, all motions

shall be filed and served no later than fourteen (14) days before hearing. Copies of any
filings shall be provided to the presiding judge's chambers and shall be clearly stamped
or marked as "JUDGE'S COPY" in the lower left-hand corner of the document. Counsel
are to contact the Deputy Clerk, Ms. Ilse Juarez (phone: (208) 436-9041 ), to schedule
hearings and to confirm the availability of opposing counsel for proposed hearing dates.
Hearings on any pre-trial motion (except motions for summary judgment or hearings at
which testimony is to be offered) may be conducted by telephone conference call
pursuant to I.R.C.P. 7.2. Counsel for the moving party shall join all parties on the line
before calling the Court.
9. DISCOVERY AND DISCOVERY DISPUTES:

The Court will not consider any

discovery motion unless it is accompanied by a written certification, signed by counsel,
that the movant has in good faith conferred or attempted to confer with the person or
party failing to make disclosure or discovery in an effort to obtain it without court action.
I.R.C.P. 37(a)(1 ). A party's obligation to respond to discovery requests is distinct from
any obligation imposed by this Order, and no party may rely upon this Order as
justification for failing to timely respond to discovery requests or to supplement prior
responses.
10. DISCOVERY CUT-OFFS: The case shall be trial-ready and all discovery shall

be completed no later than thirty (30) days before trial. Absent a stipulation to the
contrary, all discovery requests shall be served no later than sixty (60) days before trial
to allow timely responses before the discovery cut-off. Any supplemental responses
pursuant to I.R.C.P. 26(e) or pursuant to the terms of an earlier discovery request shall
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be served no later than thirty (30) days before trial. These deadlines are modified for
witness disclosures as set forth below.
11. WITNESS DISCLOSURES: Each party shall disclose the existence and identity
of intended or potential expert or lay witnesses to the extent required by interrogatories
or other discovery requests propounded by another party. This Order does not create
an independent duty to disclose expert or lay witnesses. Any witness who has not
been timely disclosed will not be permitted to testify upon objection by the
aggrieved party.
12.DEADLINES FOR THE DISCLOSURE OF EXPERT WITNESSES: If discovery
requests seeking disclosure of the identity, facts and opinions of expert witnesses
intended to testify are propounded, I.R.C.P. 26(b)(4), the parties shall make disclosures
as follows:
a. A plaintiff upon whom such requests are served shall, in good faith, disclose
the existence and identity of such expert witnesses in compliance with the
timelines required by the rules of discovery and in no event later than one
hundred-twenty (120) days before trial.
b. A defendant upon whom such requests are served shall, in good faith,
identity such expert witnesses in compliance with the timelines required by
the rules of discovery and no event later than seventy-five (75) days before
trial.
c. Any party upon whom discovery is served who intends or reserves the right
to call any expert witness in rebuttal or surrebuttal shall, in good faith,
identify such experts at the earliest opportunity, and in no event later than
forty-two (42) days before trial.
13. DEADLINE FOR THE DISCLOSURE OF LAY WITNESSES: A party upon whom
discovery requests are served seeking disclosure of lay witnesses shall, in good faith,
disclose the identity of all such witnesses at the earliest opportunity, and in no event
later than forty-two (42) days before trial.
14.EXHIBITS AND EXHIBIT LISTS:
a. In response to discovery requests, a party shall identify and disclose any
documentary, tangible or other exhibits that party intends or reserves the
right to offer at trial to the extent required by such discovery requests. Any
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exhibit which has not been timely disclosed will be excluded upon
objection by the aggrieved party.
b. Regardless of whether discovery requests have been propounded, no later
than ten (10) days before trial, each party shall: (1) lodge with the Clerk an
exhibit list using the form attached to this Order as Exhibit 1 together with a
complete duplicate set clearly marked as copies of that party's proposed
exhibits for the judge's use during trial; and (2) deliver to counsel for each
other party a copy of the exhibit list and duplicate copy of that party's
marked exhibits. The exhibit list and duplicate copies need not include
exhibits which will be offered solely for impeachment purposes.
c. Unless otherwise ordered, the plaintiff shall identify exhibits beginning with
number "1" and the defendant shall identify exhibits beginning with letter
"A."

15.

DOCUMENTS TO BE PROVIDED TO THE COURT REPORTER: Counsel

shall provide the following documents on a CD or by email to the Clerk for use by the
court reporter on or before the date of the pretrial conference: expert witness deposition
transcripts; curricula vitae for expert witnesses; transcripts of depositions of the parties;
exhibit lists; and witness lists. Documents may be in PDF (preferred) or Word format.

16.

COURTROOM TECHNOLOGY AND EQUIPMENT: Certain technology and

equipment is available in the courtroom for use by litigants. WiFi is provided (contact the
Clerk for the password). If Counsel intend to present any information during trial using
audiovisual equipment, Counsel shall make arrangements to set up the equipment in
advance to avoid unnecessary delays during trial.

17.PROPOSED JURY INSTRUCTIONS AND VERDICT FORMS: The parties shall
file proposed jury instructions and verdict forms, prepared in conformity with I.R.C.P. 51,
with the Clerk (with copies to the presiding judge's chambers) no later than twenty-one

(21) days before trial. Counsel shall also email a copy of the proposed jury instructions,
in Word or PDF format, to the Deputy Clerk. Proposed instructions that are untimely
filed may not be included in the Court's instructions. However, parties may submit
supplemental instructions to address unforeseen issues arising during trial.

18. TRIAL BRIEFS:

The parties shall file trial briefs addressing important

substantive or evidentiary issues that are expected to arise during trial. The parties shall
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file and serve trial briefs (with copies to the presiding judge's chambers) no later than
fourteen (14) days before trial. Trial briefs shall not exceed twenty (20) pages.
19.MOTIONS TO VACATE OR CONTINUE A TRIAL SETTING: A motion to vacate
or continue an existing trial setting, with or without a stipulation, will be granted only for
unusual and unforeseen circumstances and when the interests of substantial justice so
require.
a. A motion to vacate or continue a trial shall include a written statement
concerning the reasons for the motion. The moving party shall certify that
the motion has been discussed with the other parties.
b. An order granting a motion to vacate or continue a trial may be conditioned
upon terms that the Court deems just (including orders that the moving party
or attorney reimburse other parties for attorney fees incurred for preparation
that must be repeated or expenses advanced which cannot be avoided or
recovered).
c. An order granting a motion to vacate or continue a trial does not afford the
parties a renewed opportunity to meet deadlines that have expired. Unless
otherwise stipulated or ordered, deadlines in this Order that expired before
the entry of the order granting a motion to vacate or continue a trial are not
reset pursuant to the new trial setting.
20.SANCTIONS FOR NON-COMPLIANCE: A failure to comply with this Order or
the deadlines it imposes in a timely manner subjects a non-compliant party and/or
counsel to an award of sanctions under I.R.C.P. 16(e) and/or other applicable rules,
statutes or case law.
21.COURT CONTACT INFORMATION:
Phone Number: (208) 436-9041
Deputy Clerk's Email Address: IJuarez@co.minidoka.id.us
4/20/2019 12:12 PM
It is so ORDERED - - - Signed:
---------

MICHAEL P. TRIBE
District Judge
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CERTIFICATE OF SERVICE
Signed:
I hereby certify that on _ _
_4/22/2019
_ _09:01
_AM_ _ _ , I emailed a true and correct
copy of the foregoing SCHEDULING ORDER, NOTICE OF TRIAL SETTING AND
INITIAL PRETRIAL ORDER to the following:

1.

Carl E. Owen
Anita R. Owen

_x_ email: carleowen@gmail.com

2.

Donald J. Chisholm

_x_ email: chisholm@pmt.org

TONYA PAGE
Clerk of the Court

_i
_____

By: _ _ _ _.,,,_0_?1-l_·

'tl,_M-"k_r...w_·•_.}J-_
·· _ _ __

ILSE JUAREZ,
Deputy Clerk
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CARLE. OWEN and ANITA R. OWEN,
Husband and Wife,

Case No. CV 34-18-0756

Plaintiffs,

Exhibit List

vs.

_Plaintiff

Defendant

DERIK L. SMITH and JESSICA R. SMITH,
Husband and Wife,
Defendants.

Identifier
Admitted

Description

Identified By

Exhibit 1 to Scheduling Order

SCHEDULING ORDER, NOTICE OF TRIAL SETTING AND INITIAL PRE-TRIAL ORDER - 9

Page 336

Date Offered

Electronically Filed
4/26/2019 3:38 PM
Fifth Judicial District, Minidoka County
Tonya Page, Clerk of the Court
By: Ilse Juarez, Deputy Clerk

Donald J. Chisholm, Esquire
Chisholm Law Office
223 East Main Street
P.O. Box 1118
Burley, Idaho 83318
Telephone: (208) 678-9181
Fax: (208) 878-4998
Email: chisholm@pmt.org
ISB # 1134
Attorney for Defendants

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

CARLE. OWEN and ANITA R.
OWEN,

CASE NO. CV34-18-756

Plaintiffs,
vs.

DEFENDANTS' MOTION FOR
SUMMARY JUDGMENT

DERIK L. SMITH and JESSICA R.
SMITH,
Defendants.

Come now the Defendants, Derik L. Smith and Jessica R. Smith,
pursuant to Rule 56

(a)

of the Idaho Rules of Civil Procedure to

move for summary judgment in favor of the Defendants and against
the Plaintiffs on each of the claims of Plaintiffs and defenses of
Defendants specified below on the ground and for the reason that
there is no genuine issue of material fact as to any of the issues,
and the Defendants are entitled to judgment as a matter of law.
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This motion is based on the following uncontroverted facts:
1.

None of the real property described in the Bankruptcy

Trustee's deed from the David Nichols bankruptcy to the Plaintiffs
recorded September 8,

2008,

as

Instrument No.

498593,

Minidoka

County records, is situated within the boundaries of the property
of the Defendants described in the warranty deed from Mary Ann
Dureau,

Trustee of the Survivor's Trust of the Dureau Community

Property Trust,

to the

Defendants

recorded April

11,

2018,

as

Instrument No. 544840, Minidoka County records.
2.

There was no document recorded in the property records of

Minidoka County establishing a claim of the Plaintiffs'

to any

portion of the property being purchased by the Defendants from the
Dureau

trust

before

Defendants

completed

the

purchase

of

the

property on April 11, 2018.
3.

Defendant,

Derik Smith,

performed due diligence before

Smiths paid the purchase price by requiring that the Seller provide
them

with

a

survey

of

examining the March 23,

the

property

2018,

they

were

acquiring,

by

Desert West Land Survey's survey

prior to the closing and inspecting the premises to determine the
location of the survey markers along all of the boundary lines of
the property prior to the closing and to see whether anyone else
was occupying the property.
4.

There were no fences or other monuments and there was no

cultivation of the property between the portable mainline on the
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property Defendants were purchasing and the surveyed north boundary
of

that

property

sufficient

to

notify

Derik Smith

of use

and

occupancy of that portion of the property by Plaintiffs.
5.

Defendants

paid

the

purchase

price

of

more

than

$200,000.00 on April 11, 2018.
6.

Seasonal

uses

of portions

of the

Dureau property by

Plaintiffs or their predecessors in interest without objection of
absentee

owners

was

insufficient

to

establish

a

boundary

by

agreement different than the surveyed boundary of the respective
parcels.
7.

The irrigation pump, electric service and diversion work

on the bank of the B-1 canal at the northwest corner of Plaintiffs'
property and the buried pipeline which conducts water from the pump
to the northwest corner of the property of Defendants are located
in the 25' road right of way of 125 West road.

All of the road

right of way is under the exclusive jurisdiction of the highway
district commissioners.
8.

The pump and pipeline equipment were in place prior to

Plaintiffs' purchase of the property from the bankruptcy trustee in
2008.

They had been installed to serve the parcel now owned by

Smiths.

They have served the property now owned by Smiths without

objection prior to 1990 and until 2018.
9.

Plaintiffs have no evidence that the March 23,

2018,

survey of the property now owned by the Defendants is incorrect.
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10.

Carl Owen built the no trespassing sign with T posts and

yellow tape on Smiths' property running 23' south of the southeast
corner of Plaintiffs'

property in June of 2018,

willfully and

knowingly after after having actual notice that the property is
owned by Smiths.
11.

Defendants did not deprive the Plaintiffs of possession

or ownership of any of their personal property located on the
property of the Defendants, did not convert or appropriate to their
own use any property of the Plaintiffs, and neither authorized nor
permitted any third party to take possession of personal property
of the Plaintiffs.
12.

To the extent Plaintiffs failed to remove their personal

property or had personal property items stolen from the property of
the

Defendants,

Plaintiffs

intentionally

assumed

the

risk

and

failed to mitigate their damages by leaving their personal property
on the property of the Defendants as evidence since April of 2018
when they learned of the location of the common boundary of the
respective parcels of property.
Upon the foregoing,
Defendants are entitled to judgment as follows:
1.
property
records

Defendants are bona fide
described
without

in

notice

Instrument
of

purchasers
No.

adverse

Plaintiffs, Carl and Anita Owen.
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544840,
claims

for value of the
Minidoka
of

County

ownership

of

2.

Plaintiffs, Carl Owen and Anita Owen, have no right, title

or interest in the property of the Defendants described in the deed
recorded as

Instrument No.

544840,

Minidoka County records,

on

April 11, 2018.
3.

The Defendants and their successors in interest in the

property described in the warranty deed recorded as Instrument No.
544840,

Minidoka

County

records

appurtenant to said parcel on,

have

a

permanent

easement

under and across the property of

Plaintiffs described in the March 14, 2019, survey of Plaintiffs'
property by Desert West Land Surveys for irrigation purposes to
use, operate, repair and replace any portion of the booster pump,
electric panel and service facilities and diversion works and above
ground pipe at the bank of the Minidoka Irrigation District B-1
canal and the buried pipeline across the west side of Plaintiffs'
property

within

the

county

road

right

of

way

to

Defendants'

property for delivery of Minidoka Irrigation District water.
4.

Plaintiffs and their successors in interest in Plaintiffs'

parcel are prohibited from interfering with the use, maintenance,
repair and replacement of the irrigation pump, electric service and
equipment, diversion works, above ground and buried pipeline for
delivering Minidoka Irrigation District water from the B-1 canal to
Defendants' property.
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5.

That

all

claims

of

Plaintiffs

in

their

original

and

amended complaint against Defendants for trespassing, conversion of
personal property or otherwise be dismissed.
6.

An award of costs and attorney fees to Defendants upon

proper application after entry of judgment.
This motion is based on the Declarations of Mary Ann Dureau
and D. Lind Garner,
Reno,

the Affidavits of Derik L.

Diana Rodriguez,

Janice West,

Smith,

Trevor D.

Lavonna Staker and Ruth S.

Bailes, and excerpts from the deposition of Carl Owen, all of which
are filed herewith.
Oral argument on this motion is requested.
Dated this

:Jby- day

of April, 2019.

Attorney for Defendants
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CERTIFICATE OF MAILING

I hereby certify that on the
I

se r ved a

true

- 7 , ,-f:-_

/40-?

and correct copy of the

day of April, 2019,

foregoing

MOTION

FOR

SUMMARY JUDGMENT upon:
Carl E. Owen and Anita R. Owen
276 North 125 West
Rupe r t , Idaho 83350
Email : carleowen@gmail.com
Email: ohiosta r 46@gmail.com
Cass i e Chapman
Northwest Fa r m Credit Servi ce Counsel
Email: cchapman@rsidaholaw.com

Attorney(s) of record i n the above-entitled matter , by ma i ling a
copy thereof in the Un i ted States mail , postage prepaid by first
c l ass mail , i n an envel ope addressed to said person(s) at the
foregoing address(es) and by emai l .
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Electronically Filed
4/26/2019 3:38 PM
Fifth Judicial District, Minidoka County
Tonya Page, Clerk of the Court
By: Ilse Juarez, Deputy Clerk

Donald J. Chisholm, Esquire
Chisholm Law Office
223 East Main Street
P.O. Box 1118
Burley, Idaho 83318
Telephone: (208) 678-9181
Fax: (208) 878-4998
Email: chisholm@pmt.org
ISB # 1134
Attorney for Defendants
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF MINIDOKA

CARLE. OWEN and ANITA R.
OWEN,

CASE NO. CV34-18-756

Plaintiffs,

DEFENDANTS' BRIEF IN SUPPORT OF
MOTION FOR SUMMARY JUDGMENT

vs.
DERIK L. SMITH and JESSICA R.
SMITH,
Defendants.

PRELIMINARY OBSERVATION

The heading of this case is upside down.
Owen and Anita Owen are the perpetrators.

Plaintiffs,

Carl

Derik and Jessica Smith

are the victims.
Smiths purchased their property on April 11,
knowledge of Plaintiffs' claims.
falsely

claimed that

boundaries

was

wrong,

the

2018

posted

2018,

without

Since that time Plaintiffs have
survey which

no

trespassing

determined Smiths'
signs

on
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Smiths'

property, refused to have their own property surveyed, refused to
allow

Smiths

property

to

and

have

are

it

surveyed,

attempting

to

parked vehicles

deny

Smiths

on

access

Smiths'

to

their

irrigation water from the MID canal.
THE FACTS

In 1978 William and Eva Nichols had their land in the NE¼ of
Section 7, Township 9 South, Range 24 East of the Boise Meridian
divided into five

(5) parcels.

Since they owned all of the land,

they were free to divide it however they wished.
prepared the May 17,
five

(5) parcels.

1978,

Idaho Land Survey

survey which divided their land into

(Ex A to Trevor Reno Affiavit)

Defendants Derik and Jessica Smith now own Parcel 1, which was
27. 65 acres.

Plaintiffs Carl and Anita Owen now own Parcel 2,

which was 3.09 acres.

There was a small error in the 1978 survey

which has no effect on the outcome of this case.
Defendants decided to purchase Parcel No.
1978 survey.

(Trevor Reno Affidavit)

1 on the May 17,

The property had been sold

by William and Eva Nichols to Walter Woodworth in 1983.
Mary Ann Dureau purchased it from Woodworth in 1989.
transferred

to

the

Survivor's

Trust

of

the

Albert and
It had been

Dureau

Community

Property Trust in 2012 and was sold to Smiths by Mary Ann Dureau,
trustee of the Survivor's Trust.

(Diana Rodriguez Affidavit) For

purposes of this brief Albert and Mary Ann Dureau and their trusts
will be referred to as "Dureauu or "Dureausu.
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Since 1990 25.7 acres of the 27.65 acres of the Dureau ground
have been farmed by D.

Lind Garner under a

lease agreement he

entered with Albert and Mary Ann Dureau in 1990.

The land was

irrigated with Minidoka Irrigation District water diverted from the
B-1 canal at the northwest corner of the property of Plaintiffs.
It was delivered under pressure through a buried pipeline in the
125 West Road right of way in front of the 3.09 acre property owned
by David and Jackie Nichols and now owned by Plaintiffs.

(D. Lind

Garner Declaration}
D.

Lind Garner purchased the

irrigation equipment

for the

Dureau ground from the Nichols family at the time he began farming
the Dureau property under the 1990 lease with Dureaus.

Garner has

used the pump and buried mainline in front of the Nichols' property
(now Owens}

to irrigate the 25. 7 acres he was leasing from the

Dureau family from 1990 to the present.
Derik and Jessica Smith visited the property a number of times
before they agreed to purchase the Dureau property.

Dureaus were

required to have the property surveyed before Smiths would purchase
it.

Westerra Real Estate Group, Dureaus' agent, ordered the survey

from Desert West Land Surveys. It was completed on March 23, 2018.
The following day Derik Smith inspected the property with a copy of
the survey to determine where the boundary lines and corners were
located.
some

open

He observed that the property included a row of trees and
ground

north

of

the

cultivated

field

and
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portable

mainline along the north boundary of the cultivated field.
There was no fence,

and there were no monuments indicating

that the boundary between the Dureau property and the property of
the Plaintiffs was anywhere other than the surveyed boundary.
boundary ran through some trees.

The

The vegetation was still in a

state of dormancy at that time of year.

There was no observable

evidence of cultivation or enclosure of the property between the
portable mainline and surveyed boundary.
Derik Smith was satisfied with the boundaries of the property.
Smiths proceeded to obtain financing through Northwest Farm Credit
Services to purchase the property.

Smiths closed the sale on April

11, 2018, giving the lender a lien to secure the loan.
On April 21, 2018, Derik Smith drove out to the property and
installed T posts

on his property adjacent to the

Desert West

survey markers along the boundaries, so it would be easy to locate
them.

Carl Owen approached Derik as Derik was placing the T post

at the northeast corner of Smiths' property.
Derik was doing.
further

monument

Owen inquired what

Derik explained that he was setting T posts to
the

location

of

the

survey

markers.

Derik

explained where the boundary line was between Owens' property and
Smiths'.
Carl Owen claimed that Plaintiffs owned the land to the edge
of the cultivated field on Smiths' property.

Derik had a copy of

the Desert West survey map on his cell phone.

He showed it to Carl
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and emailed a copy to him.

Derik proceeded to put a T post by the

survey marker at the southeast corner of the Owen property.
On numerous occasions since April 2018,

Derik Smith or his

attorney requested that Carl Owen have his property surveyed or
allow

Smiths

to

survey

Plaintiffs'

question about the boundary.

property

to

eliminate

any

Plaintiffs steadfastly refused.

On June 5, 2018, Derik observed that Carl had placed a pickup
and trailer on Smiths' property.
tell

him to

remove

his

Derik contacted Carl by email to

vehicles

responded that he would not.

from Smiths'

On June 15,

Carl's place to discuss the boundary line.
his vehicles from the property.
survey of Plaintiffs'

property.

2018,

Carl

Derik went to

He told Carl to remove

Derik again urged Carl to have a

property to determine whether there is a

conflict between the 1978 description of the parcel now owned by
Smiths and the parcel now owned by Owens under the March 23, 2018,
survey of Smiths' property by Desert West Land Surveys.
In late June of 2018, Carl installed a fence consisting of T
posts and wire on Smiths' property running about 23 feet southward
from the southeast corner of Carl's property.
trespassing" signs to the fence.

Carl attached "no

He was trespassing on Smiths'

property.
On

July

17,

2018,

Smiths'

attorney

wrote

to

Plaintiffs

regarding the no trespassing signs demanding that they be removed
and suggesting that Owens consult with an attorney to see if the
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matter could be resolved.
In

September

of

(Ex A to Derik Smith Affidavit)

2018

after a

series

of

emails

and

other

correspondence between Plaintiffs and Smiths or their counsel, it
was clear that the matter was not going to be resolved.
Smith had Desert West Land Surveys

install a

Derik

series of wooden

survey stakes along the common boundary between Smiths' and Owens'
property and made arrangements to construct a fence along part of
the common boundary.
Derik Smith was concerned about threats from Carl Owen if
Derik built a fence.

Derik notified the sheriff's office of this

plan and asked the sheriff's office to notify Carl Owen he was
preparing to build the fence.

Derik installed fence posts inside

his property from the southeast corner of the Owen property running
approximately 350 feet to the west. None of the fence was closer
than 8 to 10 feet from Owens' driveway on the date it was built.
A few lengths of the fence wire crossed over personal property of
Carl Owen on Smiths' property.
The fence was constructed to assert Smiths' rightful claim to
possession of the property Smiths had purchased.

Owens' response

was to file a prose complaint on September 25, 2018.

It has been

replaced by the amended complaint filed October 30, 2018.
In the amended complaint, Plaintiffs claim:
(a)

The

Defendants

are

claiming

portions

of

Plaintiffs'

property.

DEFENDANTS' BRIEF IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT- PAGE 6

Page 349

(b)

That Defendants are trespassing on Plaintiffs' property.

(c)

Defendants unlawfully fenced off and took Owens' real and
personal property.

(d)

Defendants erected a hostile fence on Owens' property.

(e)

Defendants

have

used

an

irrigation

water

line

under

Owens' property without a recorded right of way easement
or permission.
(f)

Plaintiffs

have

claimed

unspecified

damages

in

the

amended complaint.
Smiths filed an answer and counterclaim to quiet title against
Plaintiffs for the property described in the deed from Dureaus and
for

judgment affirming their

operate,

maintain,

repair

right

and

to

replace

a

permanent easement to

the

irrigation pump

and

related works on the B-1 canal and for the buried pipeline, which
delivers water through the Owens' property to Defendants' property
along 125 West Road in Minidoka County, Idaho.

Defendants' answer

made it clear Plaintiffs could and should remove their personal
property from Smiths' land.
Defendants

have

since

realized

that

the

pump and

related

equipment at the B-1 canal and the buried mainline are in the 125
West county road right
County Highway District.

of way with permission of the Minidoka
(Susan Allan Affidavit)

is subject to the 25' county road right of way.

Owens' property
(Ex A to Trevor

Reno Affidavit) The highway district has exclusive jurisdiction to
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determine use of the right of way.

Idaho Code Section 40-1310(8).

From the time he became aware of the March 23, 2018, survey of
the Dureau property by Desert West Land Surveys,

Carl Owen has

insisted that the survey of the Dureau property was wrong. Owens
would not allow Smiths to have anyone survey Owens'

property to

determine the accuracy of Carl Owen's measurement.
William and Eva Nichols deeded Parcel 2 to their son, David,
and his wife, Jackie, in 1979.

They deeded Parcel 1 from the 1978

survey to Walter Woodworth in 1983.

There was no overlap between

the description of Parcels 1 and 2.

The same starting point and

bearing were used for the common boundary of Parcel 1 and Parcel 2
under the 1978 survey.
The description for

Parcel 2 was used for the conveyances

through David Nichols and his bankruptcy trustee to Carl and Anita
Owen.

The description for Parcel 1 from the 1978 survey was used

for the deeds to Walter Woodworth and to the Dure au Survivor's
Trust.

(Affidavit of Diana Rodriguez)

When TitleOne Corporation was preparing to close the sale from
the Dureau Trust to Smiths, they asked the county assessor's office
to check the legal description from the Dureau deed.

The county

reported that the description did not close and that a survey would
be required.

The 2018 survey of the Dureau property was being done

by Desert West Land Surveys to meet Smiths requirement that the
property be

surveyed.

The description generated by that

DEFENDANTS' BRIEF IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT- PAGE 8

Page 351

survey

dated March 23, 2018, was used in the deed from the Dureau Trust to
Smiths at closing on April 11, 2018.
Smiths obtained an order to have Owens'

property surveyed.

Desert West performed the survey on March 14, 2019.
Affidavit)

(Trevor Reno

There is no overlap between the 1978 description for

the Owens' property used in their deed from the bankruptcy trustee
and the 2018 legal description used in the deed from the Dureau
Trust to Smiths.

There is no overlap between the legal description

used in the deed from the Dureau Trust to Smiths and the legal
description for Owens' property by the March 14, 2019, survey.
The southeast corner of Owens' property is located at exactly
the same place on earth under the 1978 survey, the 2018 survey of
the Smith property and the 2019 survey of the Owens' property.
The surveyor in the 1978 survey erroneously located the 16th
center corner of the Northeast quarter of Section 7 3.8 feet to the
west and 1.1 foot to the north of the correct 16th center corner.
On the 1978 survey, the 16th center corner is referred to as the
northwest corner of the southeast quarter of the northeast quarter
of Section 7 in the descriptions for Parcels 1 and 2.
In Carl Owen's discussions with Derik Smith Carl claimed that
the survey marker for the southeast corner of Plaintiffs' property
was some 20 feet north of where it should have been.
survey shows Owen was not correct.

The 2019

The 2019 survey of the Owen

property has established that Carl was misrepresenting the length
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of the East boundary of his property from the center of the MID B-1
canal to the southeast corner of Owens' property. The length of his
East boundary is exactly the same under the 1978 survey and the
2019 survey of Owens' property.
There was a communication error between Trevor Reno of Desert
West Land Surveys and Donald J.

Chisholm,

attorney for Smiths,

regarding the error in the location of the 16th center corner of
the

quarter,

section

7,

under

the

197 8 survey.

clarified in the Affidavit of Trevor Reno.

The

error

The erroneous

is

16th

center corner is 3.8 feet West and 1.1 foot north of the correct
center corner. Defendants' counsel had understood Trevor Reno to
say the erroneous 16th corner was 3.8 feet West and 1.1 foot south
of the correctly located corner.
If the incorrect corner is used for the description of the
Owen property and the correct corner is used for the description of
the Smith property,

there is a sliver of land approximately one

foot wide at the west boundary of the Smith and Owen property
decreasing to zero at the southeast corner of the Owen property
which would still be vested in the Dureau Trust.
By all
property.
by

of the

surveys

Defendants'

fence

is

on

their

own

Smiths have not claimed any of Owens' personal property

constructing

a

fence

on

their

own

property.

They

have

repeatedly taken the position that Owens are free to move it and
should move it.

Carl Owen testified in his deposition that he has
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left it on Smiths' property as evidence.

(Excerpts from Carl Owen

Deposition Pages 85 through 88)
MOTION FOR SUMMARY JUDGMENT

A party is entitled to have judgment entered as a matter of
law under Rule 56(a)

of the Idaho Rules of Civil Procedure when

there is no genuine issue of material fact and the moving party is
entitled to judgment as a matter of law.
In consideration of a motion for summary judgment, the
nonmoving party is entitled to have all inferences drawn in that
party's favor.

Mitchell v. Signeiros, 99 Idaho 396.582 P 2d 1074

(1978)
A motion for summary judgment must be supported by affidavits
or declarations and excerpts from depositions.

The opposing party

is not entitled to rely upon mere allegations, but is required to
establish that genuine issues of material fact exist in the matter
which

need to be

resolved at

trial

judgment in favor of the moving party.

to

avoid entry of

summary

Northwest Be-Corp v. Home

Living Serv., 136 Idaho 835, 41 P3d 263 (2002)
Cross

motions

for

summary

judgment

do

not

automatically

determine that there are genuine issues of material fact.

Each

motion and the supporting affidavits and evidence must be examined
on their own merits.

Currie v. Walkinshaw, 113 Idaho 586.746 P2d

1045 (1987)
THE IRRIGATION EASEMENT

DEFENDANTS' BRIEF IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT- PAGE 11

Page 354

Smiths do not

know when the irrigation pump and diversion

works were installed on the bank of the B-1 canal and when the
irrigation pipeline was buried across the West side of the property
now

owned by Owens

Smiths.

to deliver water

to

property now owned by

It appears likely that they were installed in 1977 or 1978

when William and Eva Nichols obtained permission from the Highway
District for installation of the pipeline in the 125 West road
right of way.

(Susan Allan Affidavit)

The record is clear that D. Lind Garner bought the irrigation
equipment from the Nichols family in 1990 and has continually used
the pump, electrical service, the diversion works and pipeline for
delivering MID irrigation water to the property now owned by Smiths
for approximately 29 years.

(D. Lind Garner Declaration) The first

objection to the presence of the pipeline on the property of Owens
was made in 2018, approximately 10 years after Owens had purchased
their property from David Nichols' bankruptcy trustee.
There is no easement mentioned in the deed from the bankruptcy
trustee to the Plaintiffs, and there is no easement of record. The
deed

from

the

bankruptcy

trustee

to

Owens

conveyed

the

Owen

property to Owens without representation or warranty of any kind.
The

1979 deed by which David and Jackie Nichols

acquired that

parcel says it is subject to the 40' right of way for the B-1 canal
and the 25' road right of way.

(Diana Rodriguez Affidavit)

The construction and installation of the diversion works, pump
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and pipeline were obvious ly done with knowledg e and acquiesc ence of
David Nichols before or during his ownersh ip of the Owen property
before D. Lind Garner first started farming the Dureau property .
Garner's use has continue d through 2008, when Owens purchase d the
David Nichols property , and through 2018 while Garner has farmed
the property without objectio n.
The property of Smiths has an irrigati on right for 27.65 acres
from the Minidoka Irrigati on Distric t.

(Ruth Bailes Affidav it) In

the arid desert of Idaho, the property of Smiths would have little
value without access to irrigati on water.
William

Nichols

and

Eva

Nichols

to

The conveyan ce from

Walter

Woodwor th

and

the

subseque nt conveyan ces all would have conveyed an implied easemen t
across

the

property

of

David

Nichols

and

Owens

to

conduct

irrigati on water to the property now owned by Smiths.
The conveyan ce by William and Eva Nichols to David Nichols
would have reserved an implied easemen t to conduct irrigati on water
across Parcel 2 to Parcel 1 (on the 1978 survey), because William
and Eva Nichols still owned and needed the easemen t to irrigate
Parcel 1.
The fact that the pump and pipeline are in the MID canal right
of way and the county highway right of way eliminat ed the need for
written

easemen ts.

The

Minidoka

Irrigati on

District

Minidoka County Highway District had exclusiv e
allow use of their respecti ve rights of way.

the

jurisdic tion to

Idaho Code Section
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and

40-1310( 8)

grants

highway

district s

exclusiv e

jurisdic tion

to

determin e use of public highway s, streets and rights of way under
their jurisdic tion.
The Idaho legislat ure, since the beginnin g of statehoo d, has
affirmed the right of a property owner to maintain a ditch or
conduit to conduct water to their property across the property of
another. Section 42-1102, which was first adopted at the time of
statehoo d in 1880, and was last amended in 2004, affirms the right
of Smiths

to

continue to

receive

irrigati on water through the

existing pump, diversio n, and buried mainline from B-1 canal across
the westerly portion of the Owen property whether in the

road

right-of -way or not, and to operate, repair, maintain and replace
the di version works

and the pipeline without interfer ence from

Owens or their successo rs in title in Owens' property .
Plaintif fs cannot deny Defenda nts or their successo rs in title
to the right to use, operate maintain , repair or replace the pump
and related faciliti es and the pipeline .
TITLE TO THE REAL PROPERTY

Idaho's strong public policy to protect and stabiliz e titles
to real property is deeply embedded in its statutes .
Section 9-505(4) provides that an agreeme nt for sale of
real property or of an interest therein must be in writing,
such agreeme nt,
charged,

is

and

if made by an agent of the party sought to be

invalid,

unless

the

authorit y of the

agent
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be

in

writing subscrib ed by the party to be charged.

There has been no

written agreeme nt to change the boundar ies of the Smith and Owen
properti es by any of the owners.
Section 33-912 provides that neither husband nor wife shall
convey or encumbe r the communi ty real estate,

unless the other

joins in executin g the sale agreeme nt, deed or other instrume nt of
conveyan ce.

Mary Ann Dureau did not join in an or acquiesc e in

transfer of any of the Dureau property to Carl and Anita Owen or
David and Jackie Nichols.

(Dureau Declara tion)

Section 55-801 and 55-805 provide that an instrume nt must be
acknowle dged before a Notary Public before it can be recorded .
written

instrume nts

which

were

properly

executed

and

All

recorded

confirm the legal descript ions of the respecti ve parcels.

There

are no written instrume nts supporti ng Plaintif fs' claims.
Idaho is a ~race-n otice" state.
provides

that

if

two

persons

Idaho Code Section 55-812

have

acquired

an

interest

in

a

specific parcel of real property for valuable conside ration without
notice of the other party's interes t,

the interest of the first

party to record its interest in the property records of the county
take

preceden ce

over

the

interest

of

the

party

who

has

not

recorded , even if that party's interest was the first one to have
been acquired .

One who purchase s vacant property and procures as

an abstrac t of title which fails to show a previous conveyan ce,
because the

same was

not

recorded and pays the purchase price
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without any knowledge of such prior conveyance is a purchaser in
good faith and is entitled to the property as against the holder of
the prior deed. Froman v. Madden, 13 Idaho 138, 88 P2d (1907) title
insurance has replaced abstracts of title,

but the law is still

good.
The Idaho Supreme Court in Weitz v. Green, 148 Idaho 851.230
P3d

743

(2010)

recognized that

a

bonafide purchaser for

value

without notice of an adverse claim of ownership of property obtains
superior title over a claimant asserting ownership of a portion of
the same property under a concept of boundary by agreement.
court

also affirmed the

boundary

by

agreement

duty of a
to

prove

party asserting a

the

agreement

by

The

claim of
clear

and

convincing evidence.
The "berm" along the portable mainline was not created until
1995 according to D. Lind Garner, the tenant.
to 200 feet,

It extended for 150

part of which was east of the eastern boundary of

Owens' property.

(Garner Declaration and Derik Smith Affidavit)

Garner was only a tenant of Dureaus and had no authority to agree
to a boundary on behalf of Dureaus.
Declaration)

(Garner Declaration and Dureau

The berm was just a small dike to keep David Nichols'

water out of the cultivated field on Dureaus'

property.

(Garner

Declaration)
Idaho's law of adverse possession is found in Section 5-210.
It provides that if a person is claiming title not founded upon a
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written instrument, judgment or decree, the land is only deemed to
have been possessed and occupied, where it has been protected by
substantial enclosure, or where it has been usually cultivated or
improved.
The

claimant

convincing

must

evidence

prove

that

adverse

the

possession

requirements

cultivation or improvement have been met.

of

by

clear

and

enclosure

and

In addition, it must be

shown that the land has been occupied and claimed for the period of
20

years

continuously

and

that

the

party

or

persons,

their

predecessors and grantors, have paid all the taxes, state, county,
or municipal, which have been levied and assessed upon such land
according to law.
Section 5-210 was amended in 2006 to increase the period of
possession from five years which existed since 1881 to 20 years.
Plaintiffs have not paid any property taxes on the Dureau property
now owned by Smiths, nor have they paid any irrigation assessments.
(See Affidavits of Lavonna Staker, Janice West and Ruth S. Bailes)
As an exception to the rules requiring formality for transfers
of interest in real property, Idaho has recognized that adjoining
property owners may orally agree upon a boundary line,

and the

agreement, when possession is taken under it, will be binding upon
the owners and those claiming under them and will not violate the
statute of frauds

for

lack of a

writing,

because it is

not

a

conveyance of land, but the mere locating and establishing of the
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common boundary.

The agreed boundary principles do not pre-empt

the law protecting bonafide purchasers for value without notice.
A comprehensive discussion of the requirements to establish a
boundary by agreement is set forth in Cecil v. Gagnebin 146 Idaho
714 202 p.

3d 1

Paurley

Harris

v.

(Idaho 2009).
75

Idaho

The Idaho Supreme Court granted
112,

268

P2d

351

( 1954)

for

the

proposition that a fence or other visible demarcation is necessary
to give subsequent purchasers constructive notice of the agreedupon boundary.
The court in Cecil v. Gagnebin cited with approval Downey v.
Vavold 145

Idaho

declared that

a

592

at

595,

166 P3d 382 at

boundary by agreement

385

(2007)

which

or acquiescence has

two

elements:
(1) There must be an uncertain or disputed boundary, and
(2) A subsequent agreement fixing the boundary.
The court also cited with approval Edgeller v.

Johnston 74

Idaho 359 at 365, 262 P2d 1006 at 1010 (1953) and other cases which
stated

"agreement

may

be

presumed

to

arise

between

adjoining

landowners where such right has been definitely defined by erection
of

a

fence

or

other

monument

on

the

line,

followed

by

such

adjoining landowners treating it as fixing a boundary for such
length

of

time

that

neither

ought

to

be

allowed to

deny

correctness of the location.''
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the

There was no misunderstanding between the adjoining landowners
in

1978

when

William

and

Eva

Nichols

had

Idaho

Land

Surveys

separate the parcel now owned by Smith's (Parcel 1) and the parcel
now owned by Owens,

(Parcel 2). There could not have been have been

uncertainty regarding the boundary, because it was determined by
the same survey.

When William and Eva Nichols deeded Parcel 1 as

described in the 1978 survey to Walter Woodworth in 1983,
would have been no dispute as to the boundary.

there

It could have

easily been determined from the 1978 survey.
Walter Woodworth and subsequent owners, Dure a us, were absentee
owners

from 1983 until

2018

when Mary Ann

deeded Parcel 1 to Smiths in 2018.

Dureau,

as

trustee,

(Mary Ann Dureau Declaration)

William and Eva Nichols and Walter Woodworth conveyed three

(3)

parcels by deeds from which warranted good title to the parcels
described in their deeds.

The deeds did not alter the original

boundaries.
There was no fence indicating the existence of a boundary to
be observed by Derik Smith when he examined the property prior to
the time he made the purchase, and there were no other monuments or
indicia of a boundary line other than the boundary line determined
by Desert West Land Surveys on March 23, 2018.
The boundary line for the common boundary ran through a series
of trees between a survey marker in county road 125 West and the
southeast corner of the Plaintiffs' property. The vegetation was
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dormant at that time of the year.

Carl Owen claims to have had a

garden located south of his border.
2017, because of health problems.

He had not raised a garden in
(Owens Deposition Page 73)

Smith did not observe the garden plot when he visited the
Dureau property.
until

after

Affidavit)

He was not aware that the garden spot existed

Smiths
The

purchased

area

Carl

their

property.

identified

as

a

(Derik
garden

Smith

plot

was

approximately 30 feet by 40 feet along a common boundary of more
than 600 feet.

Very little, if any, of the Owens' abandoned garden

spot had extended into Smiths' property, and none of Owens' grape
vines were growing on Smiths' property.

(Derik Smith Affidavit)

The portable mainline owned by D. Lind Garner since 1990 runs
along the North side of the 25. 7 acre field he is farming.

The

land north of the pipeline was neither enclosed by a fence nor
cultivated as part of a field on the Owen property.

There was

nothing there to give Derik Smith constructive notice of an agreed
boundary.
Plaintiffs' claims must fail on three grounds. The first is
that they have not and cannot prove an agreement to establish a
boundary other than the surveyed boundary.

Second,

there is no

fence or other monument to indicate where the agreed boundary would
be.

Third, Smiths are bonafide purchasers for value without notice

of Owens' claim of an agreed boundary.
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Smiths did not trespass on Owens' property in building their
fence on their side of the common boundary in Septemb er of 2018.
A barbed wire fence is a lawful fence under Section 35-102 of the
Idaho Code.
Smiths did not intend to use or appropr iate any of Owens'
persona l property which Owens had refused to move from Smiths'
property for over five months before the fence was built.
did not cause or allow anyone else to take it.
that Owens remove their persona l property .
remove it at any time.

Smiths

Smiths requeste d

Owens were free to

Defenda nts' Answer to the Amended Complai nt

confirms Owens' right to remove their persona l property .
Carl Owen testifie d that he left his persona l property on
Smiths'

land as evidence to be used in the trial of the case.

Owens refused to acknowle dge that Smiths owned the property on
which the persona l property was located.
Depositi on Pages 86 to 88)

(Excerpt s from Carl Owen

Smiths had no duty to protect Owens'

persona l

property ,

bailees.

Owens knew Smiths claimed the property in question and

because

Smiths

were,

had solid evidence in their favor.

at

most,

involun tary

If any of Owens'

persona l

property is missing, they assumed the risk that others took it.
CONCLUSION

Smiths are entitled to judgmen t as follows:
1.

Denying all of Owens' claims.
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2.

That

Owens

have

no

right,

tit l e

or

interes t

in

the

p rope rty of Smiths describe d in the deed from the Dure au
Trust to Smiths , Ins trument No. 544480 , Minidoka County
records.
3.

That Smiths and their successo rs i n interest in Smi ths'
p roperty have a perpetu al easemen t within 125 West road
in favor of their property to o p erate , maintain , repair
and replace the pumping and diversio n faciliti es on the
bank of the B-1 canal at t h e n o r thwe st corner of Owen s '
property and for the buried irrigati on pipeline under
cou nty road 125 West to the northwe st corner of Smiths '
pr ope rty

whether

t he

present

location

is

withi n

the

county road 125 West Road right of way or adjacen t to it
on Owens '
4.

property .

Granting Smi ths the ir fees and costs, subject to proper
app lication

by

Smiths

after

entry

of

the

i n itial

judgmen t.

Respect fully submitte d this

-:2--,··r-day

of April , 2019 .

Chisholm Law Office

By :

~

~

Donald J. Chisholm
Attorney for Defenda nts
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CERTIFICATE OF MAILING
I hereby certify that on the

2-&-

day of April, 2019 ,

I served a true and correc t copy of the forego ing BRIEF IN SUPPORT
OF MOTION FOR SUMMARY JUDGMENT upon:
Carl E. Owen and Anita R. Owen
276 North 125 West
Rupert , Idaho 83350
Email: carleow en@qm ail.com
Email: ohiosta r46@gm ail.com
Cassie Chapma n
Northw est Farm Credit Servic e Counse l
Email : cchapm an@rsid aholaw. com
Attorn ey(s) of record in the above- entitle d matter , by mailing a
copy thereo f in the United States mail, postage prepaid by first
class mail, in an envelop e addres sed to said person (s) at the
foregoi ng addres s(es) and by email.
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